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INITIAL AMERICAN DISCRIMINATION 
AGAINST CHARITABLE TRUSTS 


T IS necessarily a characteristic of charitable trusts that 
] their beneficiaries should be either unknown, uncertain, 

or indefinite. That is to say that the testator or the 
donor usually does not know precisely what man, woman, or 
child his trust will benefit. Since this is unknown to him, 
an intent to benefit any particular person cannot be attrib- 
uted to him. Indeed, if it could be attributed to him, the 
trust would be a private trust. As such it could not be per- 
petual, since it would be subject to the statutes against 
perpetuities and accumulations. But, to the extent that it 
was not invalid as infringing these statutes, the private per- 
son could come into a court of equity and ask for the appoint- 
ment of a trustee, in the event that the donor had failed to 
name one. 

But in the case of a charitable trust, who can come into 
court and request the appointment of a trustee? Is any 
beneficiary so precisely the object of the donor’s generosity 
that he can seek the aid of the court in the fulfillment of the 
latter’s intent? 

In the Roman Empire, this problem was resolved in favor 
of the validity of the gift. To Valentinian III (423-455) 
and Marcian (450-457) is attributed the constitution that 
validated bequests to the poor, though no particular poor 
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person was named.’ This constitution was confirmed by 
Justinian (527-565).2. The Emperor Leo I (457-474) is 
credited with enacting the constitution that validated be- 
quests for the ransoming of captives. This constitution pro- 
vided that if merely a sum of money were left without the 
designation of an administrator, the money should be dis- 
tributed by the bishop of the testator’s origin or, if his origin 
was unknown, by the bishop of the place where he died. In 
either case, the bishop was required to inform the civil mag- 
istrate of the time at which he undertook the task and of 
the amount involved; moreover, he was obliged to make an 
annual accounting of his administration.* This provision 
was also confirmed by Justinian.* 

Justinian ordained that when our Lord is written Heir or 
Legatee, the beneficiary was the church of the place in which 
the testator lived for distribution to the poor of that place. 
If a bequest was left in the name of an angel or a saint, the 
beneficiary was the church dedicated, in the place of the tes- 
tator’s death, in the respective name; if there was no church 
dedicated in that name in that place, then the beneficiary 
was the church dedicated in that name in the metropolitan 
city; 1f there was no church in that name in the metropolitan 
city, then the beneficiaries were all the churches in the place 
where the testator died. On the other hand, if there were 
many churches under the same patronage, the beneficiary 
was the one for which the testator was known to have a 
special affection; that failing, it was the poorest that became 
beneficiary. A later modification authorized by Justinian 

1C. (1.3) 24; Buckland, A Text Book of Roman Law (Cambridge, 1921), 
p. 179; Savigny, Sistema del Diritto Romano Attuale, translated by V. Scialoja 
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provided that in the case in which there was no church dedi- 
cated, in the place in which the testator died, in the respective 
name, the beneficiary was the church dedicated in that name 
in the place in which he had domicile.® 

In the case in which the poor were named indefinitely, 
Justinian ordained that the beneficiaries were the sick poor 
of the more needy hospital of the place; if no hospital existed 
there, the mendicants of the place were the beneficiaries.” 

It is not too much to assume that the emperors, by their 
constitutions, were but legalizing a custom that had grown 
up without recognition from the law, a custom that preceded 
by many years even the conversion of Constantine. Savigny 
admits this as a consequence of the principle that caring for 
the poor was an essential phase of the bishop’s competence.® 
He says further that the Imperial constitutions, while seem- 
ing to ignore the juristic personality of foundations, implicitly 
recognized it. 

It is apparent that since charitable trusts are not subject 
to the vigilance of any particular beneficiary, they must, if 
they are to be given effect, be controlled ex officio by public 
authority. This the Roman Emperors assumed to exercise 
by their constitutions, though they exceeded their powers 
in so doing, since they presumed to legislate in regard to 
matters subject to the public ecclesiastical authority. 

In England the king was regarded as the parens patriae. 
As such the ez officio control of charitable trusts was accred- 
ited to him, a control which he exercised through the so-called 
keeper of his conscience, his chancellor. The general con- 
fiscation of monastery lands in the reign of Henry VIII 
(1509-1547) may have relaxed the consciences of many ad- 
ministrators of charitable trusts. At least one finds that 


6 Nov. (131.9). 

7C. (1.3) 48, 2; Nov. (131.1) 2. In the latter case, the bishop was author- 
ized to act as administrator. 

8 Savigny, loc. cit.; Phillips, loc. cit.; Nov. (181.11) 1, 2; Nov. (181.7); C. 
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Elizabeth (1558-1603) provided for the enactment of a 
statute (43 Eliz. c. 4) giving the lord chancellors (and certain 
other royal officers) authority to grant commissions under 
their seals to inquire into any abuses of charitable donations, 
and to rectify them by decree. This statute was not re- 
enacted in the United States. Indeed, its repeal in Virginia 
led even Chief Justice Marshall to the conclusion that the 
entire authority of courts of equity over charitable trusts was 
thus extinguished. This view was expressed in 1819 in a case 
that came from Virginia.? The public authority for the con- 
trol of charitable trusts which he thus supposed to be lacking 
caused him to hold invalid the trust in issue, and this precisely 
because there was no definite beneficiary who was authorized 
to lay claim to it. He held that the Baptist Association, 
since it was not incorporated at the testator’s decease, could 
not take the bequest as a society; that the individuals who 
composed the society could not take it; and that there were 
no other definite and certain beneficiaries who could do so. 
The conclusions in this case were, however, disapproved 
and overruled in 1844 by Justice Story in the case of Vidal 
v. Girard’s Executors.° In the prosecution of the latter case 
there was furnished a memorandum of fifty cases extracted 
from the chancery calendars, then only recently published, 
in which, prior to the Statute of Elizabeth, the courts of 
chancery exercised jurisdiction over charitable trusts. This — 
list, though challenged by Mr. Webster, was accepted as suffi- 
cient to demonstrate the inherent jurisdiction of courts of 
chancery over such trusts. The consequence of this decision 
was that in States in which they were not forbidden by 
statute, courts of equity were enabled to exercise an original 
jurisdiction in equity over charitable trusts and to apply to 
them the rules of equity, together with such other rules, 
applicable to the respective trusts, which were proper under 
the constitutions and the statutes of the States. This doc- 


9 Baptist Association v. Hart’s Executors, 4 Wheaton 1. 
102 How. 127. 
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trine has been followed in the Supreme Court of the United 
States ever since.’ In one of the subsequent cases, Ould v. 
Washington Hospital, Mr. Justice Swayne remarked that 
“upon reading the Statute [of Elizabeth] carefully, one can 
not but feel surprised that the doubts thus indicated ever 
existed. The statute is purely remedial and ancillary. . 
The jurisdiction of the chancellor, and the extent to which it 
was exercised, before and after the Statute were just the 
same.” 

In New York, the courts began properly to follow this prec- 
edent of the Supreme Court of the United States. For 
though in 1788 the Statute of Elizabeth had been repealed, 
the court held in 1844” that charitable bequests were be- 
stowed in England and were recognized by law even prior to 
the Norman Conquest, and that they were subject to the court 
of chancery long before the Statute of Elizabeth. This was 
true, the court remarked, whether the gift was made to a 
corporation or to individuals, whether it was made to trustees 
by name, or for a definite and specific object without the 
naming of trustees. Moreover, the court held that the Re- 
vised Statutes providing against perpetuities and regulating 
uses and trusts were aimed at private trusts and accumula- 
tions for remote posterity, and not at public trusts and char- 
itable trusts, which were not within the intention of the 
legislature or the spirit and object of the enactment. Con- 
sequently, the bequest involved, which was made for the 
benefit of the poor ministers of a specific denomination, was 
sustained, though trustees of the fund had not been ap- 
pointed. The court regarded the testator as competent to 
empower the executors and the trustees of his will to designate 
the first trustees of such a fund, holding that even if it were 
otherwise, the trust would be sustained nevertheless, and the 
court of chancery would appoint the trustees. 


11 Perin v. Carey (1861), 24 How. 465; Ould v. Washington Hospital (1877), 
95 U.S. 303; Russell v. Allen (1882), 107 U.S. 163. 


12 Shotwell Exec. v. Mott et al., 3 Sandford 50. 
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After a subsequent decision in harmony with this ruling,’* 
a struggle began between the advocates of a liberal policy 
towards charities and their opponents.'* The precedent was 
challenged in Levy v. Levy (1865). The court argued, con- 
trary to the decision in the Girard Will case, that the chan- 
cery court in England in sustaining indefinite charitable 
bequests was exercising not its ordinary jurisdiction over 
trusts, but a jurisdiction extended and strengthened by the 
prerogative of the crown and the Statute ofsElizabeth. The 
court argued further that along with the Statute of Elizabeth, 
the statute against superstitious uses and the mortmain acts 
were repealed in New York. At the time of the repeal, the 
court maintained, it was supposed that the law for the en- 
forcement of charitable trusts had its origin in the Statute 
of Elizabeth only, and that the legislature in sweeping away 
all the great and distinctive landmarks of the English system, 
must have intended that the effect of the repeal should be to 
abrogate the entire system of indefinite trusts, which were 
understood to be supported by the Statute alone. The whole 
course of legislation indicated, the court assumed, a policy 
to prevent any system of public charities except through the 
medium of corporate bodies. 

The court observed that in 1784 the general law for the 
incorporation of religious societies (parishes) had been 
enacted; and that prior to and contemporaneous with the 
repeal of the Statute of Elizabeth and the mortmain acts, 
specific acts incorporating such societies were passed creating 
or authorizing corporations for various religious and char- 
itable purposes, in all of which were to be found limitations 
upon the amount of property which the societies were per- 
mitted to hold. The court believed that these acts, with 
their limitations on the holding of property, indicated a policy 
to confine within certain limits the accumulation of property 


13 Williams v. Williams (18538), 8 N. Y. 524. 
14 Cf. Owens v. Missionary Society (1856), 14 N. Y. 380. 
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perpetually appropriated even to charitable and_ religious 
objects. Granted such a policy, the repeal of the Statute of 
Elizabeth and of the mortmain acts was, the court insisted. 
an inconsistent act, unless it was intended to abrogate the 
whole law of charitable uses as understood and enforced in 
England. 

In other words, the court contended that a new charitable 
system had been set up in New York in the form of charters, 
enabling corporations by legislative enactment to receive, 
possess and administer charitable gifts of every kind. 

The discussion continued in the cases of Bascom v. Albert- 
son (1856) *© and Burrill v. Boardman (1871).17 The later 
case was the last, prior to the liberalizing act of 1893, in which 
an attempt to create an original charity survived the test of 
the courts. It involved the will of James H. Roosevelt. The 
court declined to decide the question whether the peculiar 
system of charitable uses as it existed in England ever had a 
foothold in New York. But it decided that the trust was 
valid, and thus made Roosevelt Hospital a possibility. 

It was in Holmes v. Mead (1873) '* that the decision was 
definitely reached that the system of charitable uses, as 
recognized in England prior to the Revolution, did not exist 
in New York. Efforts in the interest of upholding important 
charitable bequests were made thereafter to persuade the 
courts to reopen the subject at least to a limited extent, 
without any better result than an approval of the doctrine 
already laid down. For example, in Holland v. Alcock 
(1888),° the court, in a somewhat apologetic mood, pointed 
out that charity, as a great interest of civilization and Chris- 
tianity, had not, through the new system endorsed in the 
State, suffered any loss or diminution. A simplified system, 
the court averred, had merely been substituted for a compli- 


16 34 N. Y. 584. 
17 43 N. Y. 254. 
18 §2 N. Y. 332. 
19 108 N. Y. 312; 16 N. E. 303. 


9294 THE JURIST 


cated and confused one. If the’will of the testator com- 
manded the formation of a corporation, the court observed, 
the fund was sustained. It was only when a so-called 
original charity was attempted that it met the fate of in- 
validity, that is, when it was a charity dependent on a trustee 
for its administration. 

In 1893 the legislature had its attention sharply drawn to 
the doctrine of the courts. This was the result of the de- 
cision in the case of Tilden v. Green,” the efféct of which was 
to deprive the public of a great charity in which Samuel J. 
Tilden sought to employ the bulk of his fortune, aggregating 
millions. The defect in his will was the permission not only 
of the formation of a corporation but also of an alternative 
plan under which distribution could be made by a trustee. 
This great loss shocked the legislature into action in opposi- 
tion to the smug traditional adherence of the courts to the law 
which they had themselves enacted. The result was an act 
providing that a devise to charitable uses “ which shall in 
other respects be valid under the laws of this State, shall 
not be invalid by reason of the indefiniteness of the persons 
designated as beneficiaries; and that, if a trustee be named 
in such an instrument, title shall vest in him, and, if none be 
named, title shall vest in the Supreme Court, which shall have 
control over such devises ’’.** 

In the case of Allen v. Stevens (1899),** the court held that 
the foregoing statute aimed at restoring in New York the 
law of charitable trusts as declared in the case of Williams v.. 
Williams, and that it not only protected devises to charity 
when the beneficiaries are uncertain, but also relieved them 
of the restrictions under the statute against perpetuities. In 
a later case, In re McDowell’s Will (1916),*° a similar con- 


20130 N. Y. 29; 28 N. E. 880 (1891). 
1 Laws of 1893, c. 701; now § 12, Personal Property Law. 
22161 N. Y. 122; 55 N. E. 568. 


°3 217 N. Y. 454; 112 N. E. 177. Illustrative of the subsequent judicial view 
in New York are the following statements made in cases decided last year 
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tention was made, the court averring that the law of char- 
itable trusts had been restored in New York to the status 
it enjoyed in England prior to the American Revolution. 
The court further asserted that if the trust fund is inadequate 
for the purpose designated by the testator, a change in the 
scheme proposed by him is warranted, the modification rest- 
ing with the Supreme Court which will apply the trust fund 
to other charities as nearly as possible like that specifically 
mentioned in the will. 

The theory of the New York courts which cherished the 
notion of a thoroughly novel system of public charity was 
not without its counterpart in Virginia. In 1792 Virginia 
repealed the English statutes of a general character which 
in 1776 it had adopted along with the English common law. 
Thus was repealed the Statute of Elizabeth affecting char- 
itable trusts. The repeal of this Statute was praised in a 
court decision of 1832,?* in which the court insisted that by 
repealing that Statute the legislature had repealed every 
common law principle reduced to words in it, as if the law- 
makers had deliberately intended to forbid charities of an 
indefinite character. The court further argued that, in- 
dependently of the Statute of Elizabeth, charitable bequests 
could not be sustained in a court of equity even in England. 
It contended also that the very jurisdiction of the chancellor 
in England is a branch of the prerogative of the crown, and 
not an element of the ordinary powers of the court of chan- 
cery in the exercise of its equitable jurisdiction. The impli- 
cation was that even if the chancellor in England had juris- 
diction over charitable bequests independently of the Statute 


(1947): a charitable trust does not fail for the lack of a trustee and if the 
person named as trustee in a will is unable to administer the trust, the court 
must appoint a competent trustee to discharge the trust duties imposed by 
the testator—Saalberg’s Estate, 75 N. Y.S. (2nd), 707; cy pres empowers the 
court to act only whenever it shall decide that circumstances have been so 
changed as to render impracticable or impossible a literal compliance with the 
terms of an educational or charitable gift—Teacher’s College v. Goldstein, 
Attorney General, 75 N. Y.'S. (2nd), 250. 


24 Gallego’s Executors v. Attorney General, 24 Am. Dec. 650. 
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of Elizabeth, this was not in virtue of ordinary power in 
equity. The court then maintained that in establishing the 
court of equity in Virginia, the legislature did not intend to 
ceive it more than the ordinary powers of equity jurisdiction, 
not the prerogative that came from the crown, since under 
the system of government in Virginia, the legislature, and not 
the judiciary, is the parens patriae. Commenting on the 
legislative tendency in Virginia (and here one must bear in 
mind the struggles of Madison and Jefferson towards disestab- 
lishment of the Anglican Church in Virginia), the court said: 


No Han at all acquainted with the course of legislation in 
Virginia can doubt for a moment the decided hostility of the 
legislative power to religious incorporations. . . . Jealousy of 
the possible interference of religious establishments in matters 
of government, if they were permitted to accumulate large 
possessions, as the church has been prone to do elsewhere, is 
doubtless at the bottom of this feeling. . . . Hence the provi- 
sion in the bill of rights [of Virginia] ; hence the solemn protest 
of the act on the subject of religious freedom; hence the repeal 
of the act incorporating the Episcopal Church [the incorpora- 
tion had been obtained in 1784 as a means of anticipating 
eventual disestablishment; the act of disestablishment was 
passed January 16, 1786; the repeal of the act granting incor- 
poration was a sequel of the disestablishment], and of that 
other act which invested the trustees appointed by religious 
societies with power to manage their property; . . . hence the 
tenacity with which applications for permission to take property 
in a corporate character (even for the necessary grounds for 
churches and graveyards) have been refused. 


This remained the doctrine of the Virginia courts until 
1885 in spite of the decision of the Supreme Court of the 
United States in Vidal v. Girard’s Executors. However, the 
legislature showed itself continuously more friendly towards 
trusts for religious uses, and at length came to allow trustees 
to hold land for the churches. A’ similar relaxation occurred 
in the matter of educational trusts, in regard to which the 
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change of policy was even more far-reaching.” Without 
abandoning its principle, the highest court nevertheless 
found itself obliged to yield to the law of these legislative 
enactments, and the result was that in almost every case 
that came before it after 1839 the trust, whether strictly char- 
itable or religious, was sustained. 


After the attorney in the decisive case of 1885 °° had pre- 
sented a summary of the doctrine of the State, and of the 
constant trend toward a more liberal attitude in the legisla- 
ture and in the courts, the court decided that there never 
had been in the State of Virginia any statute forbidding courts 
of equity to exercise jurisdiction over charitable trusts. - 
It averred that this jurisdiction belonged inherently to the 
courts of equity. But in a case decided in 1897 these state- 
ments were held to be merely dicta, statements not necessary 
to uphold the bequest, since it was made to an incorporated 
educational society for the education of poor young men for 
the Episcopal ministry. The court therefore regarded the 
bequest before it as invalid, since, in the view of the court, 
it was made to an unincorporated association.” 

In 1914, however, the assembly passed an act 7° which made 
future charitable [not religious] bequests valid when made to 
a corporation, an unincorporated body, or a natural person. 
Yet in 1930 the court held that a voluntary association cannot 
be a trustee.*” But the bequest was saved in virtue of §§ 589, 
590 of the Code of 1924, by which the Attorney for the Com- 
monwealth was obliged to have such a will recorded and, in 
case no trustee had been appointed or the trustee had died 


25 Cf. Hannan, The Canon Law of Wills (Philadelphia: The Dolphin Press, 
1935), n. 585. 


26 Protestant Episcopal Ed. Society v. Churchman’s Reps., 80 Va. 718; 10 
S. E. 318. 


27 Fifield et al. v. Van Wyck’s Executor et al., 94 Va. 557; 27 S. E. 446. 


28 Acts 1914, c. 234 (Code 1942, § 587). This was an amendment of the 
previous law on the subject. 


29 Fitzgerald et al. v. Doggett’s Executor, 155 Va. 112; 155 S. E. 129. 
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or refused to act, to make a proper motion to the court for 
the appointment of a trustee. 

A different view of the 1914 statute seems to have been 
taken in a decision rendered in 1935 according to which that 
statute made a devise for charitable purposes as valid as a 
devise made to a certain natural person or for his benefit.*** 
Moreover § 6298a of the Code of 1942, a statute enacted in 
1934 and amended in 1936, provides for the substitution of 
trustees by the court on the failure of designated trustees. 
This statute was recognized in a 1937 decision as extensively 
broadening the competence of the chancery court over char- 
itable trusts, though it was not applied in the case at bar 
because the will involved had been probated before the 
passage of the act.” 

The courts of West Virginia followed the precedent of the 
Virginia courts. But the statutes of 1868 as amended in 
1885 sought to remedy this tradition, and in the case, Hays 
et al. v. Harris et al. (1913),*° these statutes were regarded 
as a restoration of charitable trusts to the extent that they 
were protected by the Statute of Elizabeth. 

On the other hand, a 1941 decision distinguished the case 
before the court from the Hays v. Harris case, noting that in 
the latter case the trustees were charged with the establish- 
ment of a city hospital for the free treatment of the sick poor 
while in the case at bar the purpose of the trust was to place 
homeless old women in benevolent institutions. The court 
held that since the will was probated in 1924, prior to the 
enactment of the 1931 statute, the benefits of the latter could 
not be applied.*” 


29a Moore et al. v. Downham, 166 Va. 77, 184 S. E. 199; ef. Roller et al. v. 
Shaver (1941), 178 Va. 467; 17 S. E. (2nd) 419. 


29b Moore v. Perkins et al., 192 S. E. 806. 
3073 W. Va. 17; 80S. E. 827. 


30a Beatty et al. v. Union Trust & Deposit Co. et al. 138 S. E. (2nd) 760. 
The 1981 statute was § 35-2-2 in the Code of 1931; it is § 3502 in the Code of 
1943. The court referred to the liberalizing statutes of 1868 [Acts of 1923, c. 
46; Code 1943, § 3501], but it held that these statutes were not sufficient to 
sustain the gift in the case before it. 
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Chief Justice Marshall’s doctrine laid the foundation for 
similar decisions in Maryland, to which the courts adhered 
even after the reversal of that view on the part of the Supreme 
Court of the United States in Vidal v. Girard’s Executors. 
In Maryland it formed the basis for the decision rendered in 
1822 in the case of Dashiell v. Attorney General,*! and the 
courts followed it prior to 1931, though they permitted 
considerable modification of it. As late as 1881, in the case 
of Church Extension of the Methodist Episcopal Church v. 
Smith, the Court of Appeals declared its adherence to the 
traditional doctrine and said that according to the uniform 
course of its decisions, a trust cannot be sustained unless it 
is of such a nature that the beneficiary is definite and capable 
of enforcing its execution by proceeding in a court of chancery. 
In later decisions, however, testamentary gifts of a significance 
similar to that defeated in 1881 have been sustained. The 
departure from the traditional rule seems first to have been 
suggested in the opinion in the case of Barnum v. Baltimore 
(1884) ,°* in which a bequest to the city was sustained, though 
the city was given it in trust for a Fund which was an agency 
of the city under a city ordinance. The court simply elim- 
inated the significance of the intermediate agency and re- 
garded the bequest as given to the city for its charitable 
purposes. In the 1881 case, the court had refused to ignore 
the existence of an intermediate loan fund which had been 
made the immediate beneficiary of the bequest, though the 
loan fund itself was an agency of the incorporated Church 
Extension of the Methodist Episcopal Church; the bequest 
was held invalid because not made immediately to the corpo- 
ration but rather to its loan fund. 

The legislature aimed at ameliorating the situation in 1888 
when it passed an act providing that no devise or bequest 
for charitable uses should be held void for uncertainty with 


315 Har. & J. (Md.) 392; 9 Am. Dec. 572; and 6 Har. & J. 1. 
32 Cf. Hannan, op. cit., n. 593. 
33 62 Md. 275; 50 Am. Dec. 219. 
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respect to the donees, if the will making the gift should direct 
the formation of a corporation to take the gift and the cor- 
poration be formed within the next succeeding year.** 

Subsequent cases, however, adopted the rule that even if 
the gift were made to a corporation for purposes within the 
corporation’s powers, it would be invalid if the testator 
evinced a manifest intention to create a trust. To put it 
briefly, these decisions sustained a gift as valid only when 
the trustee and the cestui que trust [the beneficiary] were 
identical. On the other hand, the courts failed to indicate 
in what manner it would be possible for the testator to give 
evidence of a manifest intention to create a trust when he 
makes a gift to a corporation for the purposes for which it 
was created. In practice, it seems unlikely that such an 
intent could be proved under the given circumstances. But 
the only safe procedure to follow under those decisions was 
to make a corporation trustee for its own projects. 

But in 1931 the legislature of Maryland enacted a statute 
by which the courts were enabled to say in a 1937 decision 
that the Statute of Elizabeth applies in Maryland and in a 
decision of the following year to sustain a bequest of the 
residue of an estate to such religious, charitable, scientific, 
literary or educational Hebrew associations as might be se- 
lected by the executors.*** 

In the District of Columbia, in a ease decided in 1922,%5 
the court followed the rule of Ould v. Washington Hospital 
(1877) 1i.e., the protective rule, rather than the old Mary- 
land rule which had once been accepted in the District. 
It argued that if the founder of a charitable use describes 
the general nature of the trust, he may leave the details 
to be administered under the superintendence of a court of 


34 Acts 1888, c. 249. 


34a Second National Bank v. Second National Bank (1937), 190 A. 547; 
Rabinowitz v. Wollman (1938), 174 Md. 6; 197 A. 566. The statute was ec. 453 
of the 19381 Laws; in the 1947 Code it is art. 16, § 279. 


35 Washington Loan and Trust Co. et al. v. Hammond et al., 278 F. 569, 51 
App. D. C. 260. 
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chancery; and that if a trustee refuses to perform his duty, 
the court of chancery may remove him and substitute an- 
other in his place. The court did not explicitly indicate 
whether the court of chancery could name a trustee if one 
had not been named by the testator. 


In 1943 the Appeal Court of the District upheld a trust 
created by a testator domiciled in the District of Columbia 
who provided that after the death of a life beneficiary, spec- 
ified portions of the income should be paid to one committee 
in each of three counties in Maryland and Virginia, to be 
used for the welfare of indigents. The court averred that 
charitable trusts of indefinite duration, for vaguely defined 
beneficiaries, have long been enforceable in the District of 
Columbia [citing the Ould and the Hammond case.] It 
stated further that such trusts have been enforceable in Vir- 
ginia ever since the testator’s death [May 6, 1929]; and that 
though they were not enforceable in Maryland at the time of 
the testator’s death, they were enforceable before the death 
of the life beneficiary [July 30, 1937].?* 

In Michigan the court held in 1879 *° that with the repeal 
of the Statute of Elizabeth in 1810 no jurisdiction was left 
the court of chancery for the administration of charitable 
bequests. As a consequence, charitable bequests failed in 
many cases that followed. In 1907, however, the legislature 
passed an act giving the court of chancery jurisdiction over 
these bequests. It was amended in 1911. In 1915 the title 
of the act was attacked but the court by an equal division held 
the act to be constitutional.** In the same year the legisla- 


35a Beach v. Gilbert et al., 133 F. (2nd) 50. In the same year the court 
maintained that judicial cy pres is operative in the District of Columbia, i.e., 
permitting the court to intervene when only minor features of a trust for 
charity become impossible or impracticable—Noel v. Olds, 138 F. (2nd) 581. 


36 Methodist Church v. Clark, 41 Mich. 730, 3 N. W. 207. This decision 
followed Holmes v. Mead in New York (1873) and Ruth v. Oberbrunner in 
Wisconsin (1876). 

37 Loomis vy. Mack, 183 Mich. 674, 150 N. W. 370. Cf. also Floyd et al. v. 
Smith et al. (1942), 303 Mich. 137; 5 N. W. (2nd) 695. 
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ture amended the title of the act and broadened its language. 
It provided that no gift in trust to religious, charitable, 
educational or benevolent uses is void for indefiniteness of 
object or beneficiary or because it contravenes the statute or 
rule against perpetuities; that if no trustee is appointed, or 
a vacancy occurs in the office, the trust shall vest in the court 
of chancery to be executed by the trustee appointed by the 
court; that these bequests are to be interpreted liberally so 
that the intention of the testator can be carried out wherever 
possible; and that the prosecuting attorney of the county is 
to represent the uncertain beneficiaries and enforce these 
trusts.22 Thus was restored the charitable system that pre- 
vailed under the Statute of Elizabeth, as seems clear from 
the case, Scudder v. Security Trust (1927).°° The court 
even intimated that the doctrine of cy pres was intended 
by the lawmakers and referred, in support of this view, to the 
Appeal of Hannan (1924),*° where it was said that the court 
would resort to cy pres, if necessary, because the residue of 
the estate could not be distributed as intestate property in 
view of the intent of the testator that it should be devoted 
to charitable purposes. Following the cy pres doctrine the 
court would be authorized to substitute methods of effecting 
the charitable intent of the testator as nearly as possible in 
harmony with his manifested desire. 

New York’s doctrine had not yet taken the course of dis- 
crimination against charitable trusts when Wisconsin was 
admitted to the Union. Wisconsin copied from New York 
its statute of uses and trusts in its essential parts, but it 
omitted personal property from the statute against perpetu- 
ities. This omission permitted the court in Dodge v. Williams 
(1879) ** to depart from the rule of the earlier cases, Ruth v. 


388§ 13512, 18513; St. Ann. 26. 1191, 26. 1192. 
39 213 N. W. 131. 

40 227 Mich. 569; at page 577; 199 N. W. 423. 
4146 Wis. 70, 1 N. W. 92; 50 N. W. 1103. 
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Oberbrunner (1876) * and Heiss v. Murphy (1876).*2 Rather 
than overrule them, it distinguished the case before it from 
both the preceding cases, noting that in them realty and not 
personalty was involved. It decided that bequests of per- 
sonal property to charitable purposes are good in Wisconsin 
even under the rules of common law, independently of the 
Statute of Elizabeth. Even after this decision, however, the 
decisions of the court were marked by instability. A statute 
of 1917 ** provided that “No trust for charitable or public 
purposes whether in real or personal property, shall be in- 
valid for indefiniteness or uncertainty where the power to 
designate the peculiar charitable or public purpose or pur- 
poses to be promoted thereby is given by the instrument 
creating the same to the trustees, or to any other person or 
persons”. The statute was general enough to make valid 
charitable trusts of even realty. This is the view that 
seems to be the basis for the decision in a 1943 case in which 
the court sustained a gift involving realty made to a Masonic 
Home which was not a legal entity.*** 

Charitable trusts of realty, in the view of the courts, were 
made invalid by a Minnesota statute of 1851 *° and a statute 
of 1875 extended the rule to personalty.*® But in 1905, vil- 
lages and towns were permitted to take in trust real and 
personal property for charitable purposes.** In 1903 the case 
Shanahan v. Kelly adhered to the view that charitable trusts 


42 40 Wis. 238. 
43 40 Wis. 276. 
44 St. 1945, § 231. 11(7). 


44a In re Thronson’s Estate, 248 Wis. 73; 9 N. W. (2nd) 641; cited in 
Rowell’s Estate (1946), 248 Wis. 520; 22 N. W. (2nd) 604. 


45 Cc, 43, 44, R. S. 1851; cf. note to § 8081 of Mason’s Statutes, 1927. 


46 ©, 53, being subdivision 5 of § 6710, G. S., 1913; cf. note to $8081 of 
Mason’s Statutes, 1927. 


47 R. L. 1905, § 3249. 
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of even personalty were invalid.#* This was the rule fol- 
lowed till 1927 though in the case In re Bell’s Will* the 
court gave a liberal interpretation of the statute of 1875 and 
held that where the bequest involved only personalty, and 
the trustee was to take charge of it and invest it for the ben- 
efit of a class, the trust was not invalid, even though it sus- 
pended the power of alienation beyond the period fixed by 
statute. In any event, it seems that the legislative enact- 
ments of 1927 make valid charitable trusts not only of per- 
sonalty but also of realty.” 


To remedy a situation caused by the view of the courts of 
Tennessee, which held invalid charitable trusts in. which a 
trustee was not appointed by the testator, the legislature 
undertook in 1917 to enact a statute to prevent the failure of 
charitable bequests on that ground.®* Nevertheless in the 
case, Milligan v. Greeneville College (1928), counsel still 
argued that an unincorporated association was incapable of 
taking a bequest because no trustee had been appointed. But 
the court, though it seems to have ignored the statute of 
1917, decided that in the given case the unincorporated asso- 


4888 Minn. 202; 52 N. W. 27. Cf. also Little v. Willford (1883), 31 Minn. 
173; 17 N. W. 282; Bogart v. Taylor (1920), 144 Minn. 454; 175 N. W. 913. 
Before the enactment of the 1927 statute the courts, to sustain gifts to charity, 
resorted to the device of regarding them as gifts absolute or on condition 
rather than as charitable trusts, according to the dictum in Longcor v. City of 
Red Wing (1940), 289 N. W. 570. The 1927 statute was held applicable to a 
testamentary trust created before the enactment of the statute in a case in 
which the testator died after its enactment—Lundquist v. First Evangelical 
Lutheran Church, 193 Minn. 474; 259 N. W. 9. 


49147 Minn. 62; 179 N. W. 650. 
50 §§ 8090-1, 8090-2, 8090-3, 8090-4 (St. 1945, § 501. 12). 


51 Chapter 137, Acts of 1917 (Code of 1938, § 9593). The courts hold that 
this statute does not purport to eliminate the necessity that charitable trusts 
should be definite in their objects and does not attempt to enact anything 
with regard to the objects of such trusts and that a trust indefinite in its 
objects must be held void—Howell v. Stroud, I Tenn. App. 301; Francis v. 
Thomas, 8 Tenn. App. 48. 


52156 Tenn. 378; 2 S. W. (2nd) 90. 
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_ ciation was a branch of a corporation and entitled to take 
the bequest on that ground. Similar evasion was practiced 
in the case, Bushong v. Taylor et al. (1930),** in which the 
court argued that in the case at bar a trustee had been duly 
appointed. Moreover as late as 1938 the courts have re- 
sorted to the device of sustaining a bequest by substituting 
an incorporated educational institution conducted by a 
religious community for the unincorporated religious com- 
munity. 

The reader will have noted from the foregoing how difficult 
it was for the legislatures of the various States to counteract 
the unrealistic theorizing of the courts of their jurisdictions. 
The story was the same in New York, Virginia, Maryland, 
Michigan, Wisconsin, Minnesota, and Tennessee. At length, 
however, it became possible to make charitable and religious 
bequests so that they could be given legal recognition in all 
the States. Even Mississippi in chapter 325 of the laws of 
1940 repealed § 269 of its constitution which had forbidden 
devises to religious and charitable purposes so that, within 
specified limits and conditions, they may now be sustained.” 


JEROME D. HANNAN 
Tue CatrHoric UNIVERSITY OF AMERICA 


53 161 Tenn. 522; 33 S. W. (2nd) 80. 
54 Sacred Heart Academy of Galveston et al. v. Karsch, 122 8. W. (2nd) 416. 


55 This amendment was cited as indicative of public policy in an opinion 
dissenting from the decision holding invalid a devise to a corporation for 
benevolent purposes because testatrix had died prior to the amendment of the 
constitution—Mississippi Old Ladies’ Home Association v. Grubbs’ Estate 
(1941), 191 Miss. 250, 2 So. (2nd) 593. 


THE MEANING OF “ FETUS” IN RELATION 
TO THE CRIME OF ABORTION 


In the Code of Canon Law, the crime of abortion carries 
with it two ipso facto results, a reserved censure of excom- 
munication and an irregularity ex delicto; in addition, if the 
guilty party is a cleric, he is liable to the ferendae sententiae 
penalty of deposition.* 


While the Code does not supply a definition of abortion, 
canonists and moralists alike define the abortion which is 
the object of the penalties as “the ejection of a non-viable 
(or immature) fetus”—eiectio fetus immaturi. From the 
time of Pope Sixtus V (1585-1590), who first employed this 
concise definition, it has enjoyed universal acceptation by 
ecclesiastical jurists, although sometimes expressed in slightly 
varying terminology." 

The purpose of this article is to consider not the concepts 
of “ejection” and “non-viability”, but only the term 
“fetus” as it is employed in this traditional definition of 
abortion. It will treated as a “true fetus”, as one that is 
“Jiving” and “human”. 


A. TRUE FETUS 


Medical authorities sometimes employ the term “ fetus ” 
in a restricted sense in so far as they distinguish between 


1Canons 985, 4° and 2350, §1. Although irregularities are not strictly 
penalties, in this article both the censure and the irregularity are frequently 
referred to simply as the penalties for abortion. 


Ja Sixtus V, Const. “ Effraenatam,” 29 oct. 1588, § 1—Codicis Iuris Canonici 
Fontes cura Emt. Petri Card. Gasparri Editi (9 vols., Romae [postea Civitate 
Vaticana]: Typis Polyglottis Vaticanis, 1923-1939, [Vols. VII, VIII et IX ed. 
cura et studio Hint. Iustiniant Card. Serédil), n. 165. Cf. also the various 
authors cited in following footnotes. 
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ovum, embryo and fetus.'? However, the canonical defini- 
tion of abortion uses the term “fetus” in a wide sense to 
include the developing child from the very beginning of its 
existence within the mother. In other words, fetus here 
refers to the product of conception at any and all stages of 
its uterine existence, hence, from the very moment of con- 
ception onward.” 


The term “fetus” has'always been employed thus in 
canonical jurisprudence. In the pre-Code law the product 
of conception was classified as a non-animated (unformed) 
fetus from the time of conception until the infusion of the 
rational soul, and as an animated (formed) fetus after the 
infusion of the soul. But regardless of the stage of intra- 
uterine existence or development, regardless of animation or 
non-animation, the product of conception was designated a 
fetus. 

Today, therefore, it may be said that canonists and moral- 
ists universally affirm that no matter how soon after concep- 


1b The term ovum is used to designate the product of conception during the 
first two weeks of its existence; embryo, during the third, fourth and fifth 
weeks; fetus, from the beginning of the sixth week till birth—Cf. Stander, 
Williams Obstetrics (8. ed., New York: D. Appleton-Century Co. [1941]), pp. 
151-154; Taussig, Abortion, Spontaneous and Induced, Medical and Social 
Aspects (St. Louis: The C. V. Mosby Co., 1936), pp. 481, 482 (hereafter cited 
Abortion); O’Malley, The Ethics of Medical Homicide and Mutilation (New 
York: The Devin-Adsir Co., 1922), pp. 33, 50-54. These terms, however, do 
not have a definitely fixed meaning even in medical circles, as may be seen 
by anyone who consults the citations given above. Thus in Taussig’s defini- 
tion of abortion (“the detachment or expulsion, or a combination of both, of 
the pre-viable ovum.”—Abortion, p. 480) ovum is used in a wide sense—to 
include embryo and fetus as well. 


2 Conception (which is variously termed fecundation, impregnation or fertili- 
zation) may be defined as “the union of the male and female elements of 
procreation [i.e., spermatozoid and ovum respectively] from which union a 
new being is developed.”—De Lee, The Principles and Practice of Obstetrics 
(7. ed., Philadelphia: W. B. Saunders Co., 1938), p. 20. Conception therefore 
marks the beginning of gestation or pregnancy. 
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tion abortion is effected it involves the ejection of a fetus,” 
Augustine’s opinion to the contrary notwithstanding.* Hence 
the following principle is established: Censure and irregular- 
ity result from every abortion, regardless of the stage of fetal 
development (of course the fetus must be non- -viable), so 
long as it is established with some degree of certitude that 
a fetus really exists, or, in other words, that conception has 
taken place and thus pregnancy has begun.®. 

In actual practice it is not always easy to establish the 
existence of a fetus, that is, the fact of pregnancy. There 
is no question post factum when that which is expelled is 
observed to be a fetus. But particularly during the early 
stages of pregnancy this observation will be difficult and often 
impossible for the ordinary person and sometimes for the 
trained technician. However, in the absence of positive 


3 Coronata, Institutiones Iuris Canonici (5 vols., Taurini-Marietti, 1933-1946), 
IV, 458 (hereafter cited Institutiones); Ferreres, Compendium Theologiae 
Moralis (18. ed., 6. post codicem, 2 vols., Barcinone: Eugenius Subirana, 1925), 
II, n. 1268; Genicot-Salsmans, Instituttones Theologiae Moralis (14. ed., 7. post 
codicem, 2 vols., Bruxellis: L’Edition Universelle, 1939), IJ, nn. 607, 633; 
Mothon, Institutions Canoniques (3 vols., Paris: Desclée, 1922-1924). IT, 760. 
See also authors cited in following footnote 5. 


4A Commentary on the New Code of Canon Law (hereafter to be cited as 
Commentary), IV (3. ed., St. Louis: B. Herder Book Co., 1925), 490. But see 
also op. cit., VIII (3. ed., St. Louis: B. Herder Book Co., 1931), 399. 


5 Cf., v.g., Vermeersch-Creusen, Epitome Iuris Canonici (6. ed., 3 vols. 
Mechliniae: H. Dessain, 1937-1946), III, n. 551 (hereafter cited Epitome); 
Noldin-Schonegger, De Censuris (30. ed. [CIC adaptata 18], Oeniponte: F. 
Rauch, 1936), n. 92, 1; Cappello, Tractatus Canonico-Moralis de Censuris 
tuxta Codicem Turis Canonict (3. ed., Taurinorum-Augustae: Marietti, 1933), 
n. 385 (hereafter cited De Censuris); Pistocchi, I Canoni Penali (Torino- 
Roma: Marietti, 1925), p. 171; Cavigioli, De Censuris Latae Sententiae 
(Torino: Libreria Editrice Internazionale, 1918), n. 161; Sole, De Delictis et 
Poenis (Romae: Fridericus Pustet, 1920), pp. 316-317; McHugh, “Casus 
Moralis—The Victim in the Crime of Abortion,’—Homiletic and Pastoral 
Review, XXXIV (1933-1934), 417, 418 (hereafter cited HPR). 


6“ The ovum in the first weeks ... can be studied only with a micro- 
scope.”—De Lee, op. cit., p. 56. See also Stander, op. cit., p. 151. 
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indication to the contrary, that which is expelled must be 
considered a fetus once the fact of pregnancy has been estab- 
lished.? 

The mere fact of coitus indicates only possibility, not even 
probability that conception has taken place or will take place. 
The possibility of establishing that the coitus was fruitful 
and how soon thereafter conception followed depends upon 
many factors. Hence it is the verdict of medical authorities 
today that it is impossible to determine exactly that a partic- 
ular coitus will be fruitful, and how soon conception will 
follow fruitful coitus.® 

There is, of course, a time when and there are means by 
which pregnancy can be diagnosed with certitude, and this 
before the expulsion of the fetus. It is beyond the scope of 
this study to enter into a detailed delineation of all the signs 
and symptoms of pregnancy. May it suffice to point out 
briefly that obstetricians frequently classify the signs of preg- 
nancy into three groups: positive, probable, presumptive.’® 
(1) Positive signs, which ordinarily cannot be detected until 
after the fourth month, establish the fact of pregnancy be- 


7 Cf. Cipollini, De Censuris Latae Sententiae iuxta Codicem Turis Canonict 
(Taurini: Marietti, 1925), p. 176 (hereafter cited De Censuris Latae Sen- 
tentiae). 


8 Several of the factors that must be verified if conception is to follow, that 
is, if the coitus is to be fruitful, are the following: (1) presence of an ovum— 
ordinarily, only one is discharged from the ovary each month (Stander, op. 
cit., p. 52); (2) fertility of this ovum—its life span is perhaps not more than 
one day (cf. De Lee, op. cit., p. 24); (3) an active spermatozoid must reach 
this ovum—the sperm may live several days after coitus, although it may lose 
its potency sooner (cf. De Lee, op. cit., p. 23; Stander, op. cit., p. 88). 


9It may be a matter of minutes; it may be a matter of hours before the 
active spermatozoid reaches the fertilizable ovum—Cf. De Lee, op. (iy, 101, PPO 
Stander, op. cit., p. 87. 


10 Regarding the following classification, with detailed discussion, see 
Stander, op. cit., pp. 241-251; and also De Lee, op. cit., pp. 287-310. 
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yond doubt. They may be designated as unequivocal proof.” 
(2) Probable signs, some of which may be found as early 
as the sixth week, make the pregnancy highly probable. : 
They can in fact make the diagnosis morally certain. (3) 
Presumptive signs may be noted at any time during preg- 
nancy; but if they alone form the basis of the diagnosis, they 
give rise to probability at most. 

The logical question which follows now is: What degree 
of certitude must be had that a fetus exists, that conception 
has really taken place? It appears unquestionable that at 
least moral certitude is required and that moral certitude 
suffices. Moral certitude excludes all prudent and positive 
- doubt—doubt that furnishes solid probability for truth to 
rest on the opposite side. It is this certitude which governs 
the ordinary affairs of man. And it seems unreasonable to 
demand the presence of absolute or physical certitude—certi- 
tude which excludes not only the positive probability but 
even the very possibility of the opposite being true. 

Hence, so long as it is morally certain that a fetus exists 
(that conception has taken place) the canonical notion of 
abortion can be verified and censure and irregularity can be 
incurred. 


Since conception must have taken place before the crime 


11 Cf. De Lee, op. cit., p. 288. After giving a list of signs proper to the first 
trimester, De Lee says: “Taken all together, with careful exclusion of con- 
flicting conditions, a positive diagnosis may be made toward the end of the 
first three months.”—Op. cit., p. 304. This “ positive diagnosis” of De Lee is 
really equivalent to physical and absolute certitude. Moral certitude some- 
times will be had earlier. 


12 Although termed probable signs, Stander (op. cit., p. 249) admits that 
they can give rise to moral certitude. It may be noted here that the Ascheim- 
Zondek and the Friedman hormone tests for pregnancy are held to be 98 to 99 
per cent accurate when properly performed. Ordinarily they can be success- 
fully performed from five to six weeks after the last menstrual period or from 
ten days to two weeks after the missed period —Cf. Stander, op. ctt., pp. 251- 
254; De Lee, op. cit., pp. 294-296; Taussig, Abortion, pp. 139-141. 
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of abortion can be committed, it is apparent that contra- 
ceptive measures are not identical with abortion.2® 

Authors sometimes illustrate this by saying that the penal- 
ties for abortion are not incurred by the expelling of the 
semen from the body of the woman statim post copulam, for 
then conception is not yet certain.'"* Some add that:to per- 
form such actions within twenty-four hours after coitus is 
not to be construed as abortion. 

This is true, for statim post copulam or within twenty-four 
hours no certitude can be had that conception has taken 
place (as has been pointed out on the immediately preceding 
pages) and there is, of course, no certitude that a fetus is 
present until the fact of conception has been certified. But 
since these authors do not state the contrary it perhaps 
might be inferred that the crime of abortion must or can be 
considered as certain when such actions, or others under- 
taken with the intention of causing abortion, are performed 
not statem or within twenty-four hours, but after an interval 
_ of several days or even after a few weeks. That, however, 
would be an invalid and false assumption. It is of course 
possible that a true fetus be expelled by such actions at such 
times,’® but, as previously shown, during the early weeks of 


13 Under the present law contraceptive practices are not subjected to 
canonical penalties. This was not the case in former times, however.—See, 
Sixtus V, const. “ Effraenatam,” 29 oct. 1588—Fontes, n. 165. 


14 Cappello, De Censuris, n. 385; Noldin-Schonegger, De Censurvs, n. 92, 1; 
Coronata, Institutiones, IV, 458; Hilarius a Sexten, Tractatus de Censuris 
Ecclesiasticis (Moguntiae, 1898), pp. 217, 218; Brys, “ De Poena in Procurantes 
Abortum,”—Collationes Brugenses, XXXIV (1934), 43. 


15 Augustine, Commentary, VIII, 399; Coronata, op. cit., p. 458. 


16 Tf a particular coitus has been fruitful, i.e., if conception does occur, it 
can take place in less time than twenty-four hours; perhaps even within 
an hour—See Stander, Williams Obstetrics, p. 87; De Lee, The Principles 
and Practice of Obstetrics, p. 23. But at least three to four days are required 
for the fertilized ovum (fetus) to negotiate the trip to the uterine cavity from 
the lateral portion of the Fallopian tube, where conception (fertilization) 
usually takes place—See Stander, op. cit., pp. 85, 88; De Lee, op. cit., p. 22. 
It may be noted, moreover, that the ordinary douching and syringing is very 
unlikely to reach the uterine cavity. 
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pregnancy there is no practical way of establishing this fact 
with any degree of certitude. Probability at most 1s all that 
can be had. 

The principle remains, however: no matter at what time 
abortion is brought about, if the presence of a non-viable fetus 
is morally certain, the crime is verified and the penalties are 
incurred. 

It may be noted here that there likewise is no true abor- 
tion if that which is expelled from the mother is not a true 
fetus but a tumor or growth, although abortion may have 
been intended and a true fetus was thought to be present 
before the ejection was effected. If there is founded and 
reasonable doubt in this regard canonical penalities are im- 
puted to none of the parties concerned. 


B. LIVING FETUS 


Sometimes it is expressly mentioned in definitions of abor- 
tion, but in any event it is always understood, that the 
crime of abortion necessarily is performed on a living fetus. 

There can be no question of the crime, therefore, when the 
fetus is dead before the process of abortion is begun. Thus, 
when a physician effects the ejection of a fetus that is known 
to be dead, sin is not committed, much less a crime. Even 
though the fetus is thought to be alive, it may become evi- 
dent upon the final ejection of the fetus that it had been dead 
before the abortion was undertaken, or at least that its death 


17 See Hilarius a Sexten, Tractatus de Censuris Ecclesiasticis, p. 218; Noldin- 
Schonegger, De Censuris, n. 92; Iorio, Theologia Moralis iuxta Methodum 
Compendu Ioannis P. Gury SJ. et Raphaelis Tummolo S.J. (6. ed., 3 vols., 
Neapoli: D’Auria, 1938-1940), II, n. 512 (hereafter cited Theologia Moralis) ; 
Salucci, Jl Dinrtto Penale secondo il Codice di Diritto Canonico (2 vols., 
Subiaco: Tipographia dei Monasterii, 1926-1930), II, 223 (hereafter cited JI 
Diritto Penale); Brys, “De Poena in Procurantes Abortum,’—Collationes 
Brugenses, XXXIV (19384), 41-46, especially 43. 


18K, g., Primmer, Manuale Theologiae Moralis (8. ed., recognita ab E. M. 
Minch, 2 vols., Friburgi Brisgoviae: Herder & Co., 1935-1936), II, n. 187; 
Beste, Introductio in Codicem (8. ed., Collegeville, Minn.: St. John’s Abbey 
Press, 1946), p. 976; Jombart, Le Sacrament de L’Ordre (Paris: Editions Spes, 
1930), p. 78; Hilarius a Sexten, Tractatus de Censuris Ecclesiasticis, p. 330. ) 
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can not be attributed to the abortion. Although serious sin 
is committed in this case, the crime of abortion is not present; 
consequently the canonical penalities are not incurred.” 
The fact of pre-abortion death often can be determined only 
by a physician; but sometimes this fact may be apparent 
from the condition and appearance of the fetus, e.g., when 
maceration has set in. However, as medical authorities like- 
wise admit,” once it is certain that conception has taken 
place, the presumption is that the fetus is alive. And this 
presumption must maintain until there are positive and 
probable indications to the contrary.*! In cases of positive 
doubt post factum, reo favendum est. That is, the canonical 
penalities for abortion cannot be imputed if it is positively 
probable that the fetus was dead before abortion was at- 
tempted.” 

The crime of abortion is not had if the fetus continues to 
live after the ejection from the mother, despite the fact. that 
its ejection may have been deliberately undertaken at a time 
when the fetus is judged to be incapable of living inde- 
pendently of the mother. The very fact that the fetus con- 
tinues to survive proves beyond doubt that it is not non- 
viable, but viable. Therefore, there is no question of abor- 
tion, but rather of premature birth.2? Moreover, it is inher- 


19 Salucci, Il Diritto Penale, II, 223-224; Pistocchi, I Canoni Penali, pp. 
170-171; Coronata, Institutiones, IV, 459; Noldin-Schonegger, De Censurvs, 
n. 92,1; Hilarius a Sexten, Tractatus de Censuris Ecclesiasticts, p. 118; Heiden- 
reich, “ Dissertatio,”—Archiv fiir kotholisches Kirchenrecht, LXIII (1890), 377 
(hereafter cited AKKR). 


20 See Stander, Williams Obstetrics, p. 256. 
21 Cf. Iorio, Theologia Moralis, I, n. 512. 


22 Cf. Salucci, op. cit., II, 222; Heidenreich, art. cit., p. 377; Chelodi, Jus 
Poenale et Ordo Procedendi in Iudiciis Criminalibus (4. ed. recognita et 
aucta a Vigilio Dalpiaz, Tridenti: Ardesi, 1935), n. 80, 1 (hereafter cited Jus 
Poenale); Sole, (De Delictis et Poenis, p. 317) says that there is no censure 
when it can certainly be concluded that the fetus died previously. This is 
true, but a censure can likewise not be imputed when it is solidly probable 
that the death was not caused by the abortion. 


23 Lega states: “Sane ad incurrendam irregularitatem requiritur ut foetus 
eiectus moriatur.”—Praelectiones in Textum Iuris Canonici de Delictis et 
Poenis (2. ed., Romae, 1910), p. 419, note 1. 
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ent in the very notion of the crime that the abortion prove 
fatal.?4 

It has been pointed out above that if the fetus is previ- 
ously dead or does not subsequently die, its delivery from 
the mother does not constitute the crime of abortion. An 
evident conclusion from this statement is the following: to 
have the crime of abortion, the fetus must be alive before 
the process of ejection is begun. But, must it still be alive 
when it is finally delivered, although it die$S almost imme- 
diately thereafter? In other words, is the crime committed 
even though the fetus dies during the process and conse- 
quently is dead upon the arrival into the outside world? 

Most canonists do not treat this point ex professo. There 
are some authors who state that the fetus need not be living 
when it is finally ejected externally, but this position is nat- 
urally foreed upon these authors inasmuch as they place 
craniotomy and its kindred destructive operations under the 
crime of abortion.” And of course a fetus subjected to 
these operations 1s not expected to be living when extracted 
from the maternal body. Sometimes writers assume that in 
abortion the fetus is as a matter of actual fact always or at 


24 Cf. Vermeersch, Theologiae Moralis Principia, Responsa, Consilia (3. ed., 
4 vols., Romae: Universita Gregoriana, 1933-1945), II, n. 580, 3 (hereafter cited 
Theologiae Moralis Principia) ; De Meester, Juris Canonici et Juris Canonico- 
Civilis Compendium (ed. nova, 3 vols. in 4, Brugis: Desclée, 1921-1928), Vol. 
III, pars 2, 259 (hereafter this work will be cited as Compendium) ; F. Bordoni, 
Variae Resolutiones seu Consilia Regularia (Venetiis, 1641), resolutio XLV, 
n, 2: “. .. ad ejiciendum foetum animatum mortifere . . .”; Cornelisse, 
Compendium Theologiae Moralis (8 vols., Quaracchi, 1908-1909), II, n. 488. 

It is most amazing that Blat holds abortion to be verified so that irregu- 
larity would be incurred “. . . etiamsi casu supervixerit [fetus]; canon enim 
non distinguit. .. .”—Commentarium Textus Codicis Turis Canonici, 5 vols. 
in 6, Vol. III, pars I, De Sacramentis (2. ed., Romae: Collegio “ Angelico,” 
1924), n. 349. 


25°V. g., Wernz-Vidal, Jus Canonicum, (7 vols. in 8, Romae: Universitas 
Gregoriana, 1923-1938), Vol. VII, Zus Poenale Ecclesiasticum, pp. 514 and 517; 
Gopfert, “ De Excommunicatione et Irregularitate ex Abortu Oriunda,”—Theo- 
logisch-praktische Quartalschrift, XXXIX (1886), 373-375, especially p. 373 
(hereafter cited ThPrQs); Wernz, Jus Decretalium (6 vols., Romae et Prati, 
1906-1913), VI, nn. 369, 370. 
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least generally living at the time of external ejection—an 
assumption by no means justified by concrete facts, as will 
be pointed out shortly. Yet, these authors do not state that, 
if the fetus is not alive at the time of its external ejection, 
there is no abortion.*® Cavigioli does seem to- require 
that the fetus die only after the external expulsion from the 
mother.”* 

As Coronata correctly observes, it is not essential to the 
traditional notion of abortion that the fetus be actually living 
when it is finally ejected.** If the contrary were true, surely 
some authors down through the years would have called at- 
tention to so essential a feature, but this has not been done, 
although, as mentioned, some writers assume that the fetus 
is living. On the other’ hand, there are several authors, both 
before and after the Code, who expressly state that abortion 
(not including craniotomy, etc., under abortion) can be veri- 
fied although the fetus dies during the process of expulsion 
and before the final ejection.” 

The writer’s position on this question is the following: It 
is indeed presupposed but it also suffices for the crime of 
abortion that the non-viable fetus is alive when the process 
of abortion is begun, and that its subsequent death be at- 
tributable to the abortion. Whether the fetus dies during 
the process and hence before its external ejection, or whether 


26 Thus, Wernz-Vidal, op. cit., p. 517; Coronata, Institutiones, IV, 461. In 
order to show that craniotomy is more malicious than abortion, these authors 
state that after abortion the ejected fetus can still be baptized, while after 
craniotomy this is impossible (since the fetus is dead). 


27 De Censuris Latae Sententiae, (Torino: Libreria Editrice Internazionale, 
1918), n. 161: “... requiritur ... foetum ejici, i.e., extra alvum expelli, 
utique vi directe adhibita, et exinde foetum interire.” 


28 Institutiones, IV, 460. Coronata, however, includes craniotomy under the 
crime. 


29 Heidenreich, “ Dissertatio,"—AKKR, LXIII (1890), 377 (but note that on 
p. 300, footnote 1, he identifies craniotomy with abortion) ; Priimmer, “ Zieht 
die Kraniotomie die Exkommunikation nach sich?”—ThPrQs, LXIII (1910), 
587; Pistoechi, J Canoni Penali, p. 171; Cipollini, De Censuris Latae Sen- 
tentiae, p. 175. The same is implied by: Hilarius a Sexten, Tractatus de 
Censuris Ecclesiasticis, p. 218; Salucci, Il Diritto Penale, IT, 223-224. 
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it is delivered alive and then dies as a result of the premature 
ejection is something accidental in the concept of abortion. 

Whether or not the non-viable fetus will be alive after 
expulsion from the mother depends both upon the degree of 
development it has attained before gestation is interrupted 
and upon the method employed to bring about the abortion. 

Other things being equal, the more advanced the fetal de- 
velopment, the less quickly will the fetus succumb; conse- 
quently, during the latter half of the period of non-viability 
there is more likelihood that the fetus will survive for a short 
time following its expulsion. This is true theoretically at 
least.2° But practically, perhaps the most decisive factor in 
this matter is the technique or means used to perform the 
abortion. 

If only a casual study is undertaken of the various methods 
of inducing abortion which are employed by both the non- 
professional abortionist, including the mother herself, and by 
the skilled and unskilled professional abortionist, the follow- 
ing conclusion appears inevitable: cases in which the non- 
viable fetus is certainly alive for even a short time after 
external ejection constitute a minority occurrence in delib- 
erately induced abortions.** 

It may be recalled, moreover, that in cases of deliberately 
effected abortion, the destruction of the fetus is in truth the 
purpose of the procedure. Practically, therefore, no effort 
will be made to have the aborted fetus alive for even a few 
moments after its expulsion; rather, the contrary effect will 
be sought and is to be expected. 


30 Cf. Stander, Willams Obstetrics, pp. 153-154; De Lee, The Principles and 
Practice of Obstetrics, p. 58. 


31'This conclusion was confirmed by the practicing obstetricians consulted 
by the writer. For a detailed description of the means employed to induce 
abortion, see the following: Lewin, Die Fruchtabtreibung durch Gifte und 
andere Mittel (Berlin: Stilke, 1925), the entire work; De Lee, op. cit., pp. 477, 
486-490, 1165-1169; Taussig, Abortion, pp. 190-201, 325-337, 352-357. Eschbach 
(Disputationes Physiologico-Theologicae [8. ed., 3 fase. in 1 vol., Romae: 
Desclée et Socii, 1913], II, 239) very aptly says: “ Neque putes abortus pro- 
curationem consueto ita fieri, ut foetus vivens edatur.” 
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If canonical penalties were to be incurred only when the 
aborted fetus is still alive at its final ejection, it would be 
a comparatively simple matter to insure the retention of the 
detached fetus within the vaginal canal for a short time so 
as to insure its death and thus to escape the incurring of the 
canonical penalties. Would this procedure not be true abor- 
tion? Assuredly it would be true abortion, considered such 
by medical authorities as well as by the ordinary layman. 
If it is not abortion, what is it? 

Therefore, when the process of ejection causes the death 
of the non-viable fetus either before or after its external ex- 
pulsion, the crime of abortion exists and the censure and the 
irregularity are incurred. 


C. HUMAN FETUS 


Before the advent of the Code of Canon Law canonical 
jurisprudence was not wont to employ the term “human” 
in reference to the fetus as the object of the crime of abortion. 
Canon 985, 4°, however, states that irregularity is incurred 
by those who procure the “ abortion of a human fetus.” Yet 
canon 2350, § 1, says nothing about a human fetus; it states 
simply that an excommunication is incurred by those who 
“procure abortion.” **? What, then, is the significance of the 
term “human” as employed in canon 985, 4°, and why is 
it not to be found in canon 2350, § 1? 

It may be mentioned first of all that the use of the term 
“human ” does not imply that the Church deemed it neces- 
sary to exclude the case of an abortion of an animal fetus. 
Nor does it imply that the ovum of a woman may possibly be 
fertilized by non-human spermatozoids. Despite the variant 
terminology in the respective canons, both contemplate one 
and the same kind of abortion.** It is the almost universal 


32Tt is indeed strange to find Stockums saying that the term “ human” is 
found in both canons.—“ Abortus und kirchliches Strafrecht,”—Theologie und 
Glaube, XV (1923), 97. 


33 This latter statement is questioned by no authority. See Vermeersch, 
Theologiae Moralis Principia, I, n. 584; Hilarius a Sexten, Tractatus de Cen- 
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opinion of canonists who discuss-the textual variation that 
the term “human” as used in canon 985, 4°, designates a 
change from the pre-Code law regarding irregularity, namely, 
the theory of delayed animation may no longer be applied as 
a norm relative to the incurring of the irregularity for abor- 
tion.** 

A brief review of the papal enactments concerning the 
crime of abortion will explain the variant wording in the 
pertinent canons of the Code. : 

Pope Gregory XIV in 1591 modified the legislation enacted 
three years previously by Pope Sixtus V so that the censure 
and the irregularity for abortion were incurred only when 
an animated fetus was involved. In 1869 the Constitution 
“ Apostolicae Sedis” of Pope Pius IX omitted the phrase 
“ animated fetus” of the previous law and stated simply that 
excommunication was incurred for “procuring abortion.” 
And the wording of the “ Apostolicae Sedis”” regarding abor- 
tion was embodied in canon 2350, §1. Due to the omission 
of any reference to the question of animation, canonists after 
1869 agreed that the distinction between animated and non- 
animated fetus was of no practical significance with regard 
to the incurring of the censure; the ejection of non-viable 
fetus, whether animated or not, gave rise to the penalty.*®* 


suris Ecclesiasticis, p. 330; Ferreres, Compendium Theologiae Moralis (13. ed., 
6. post Codicem, 2 vols., Barcinone: Eugenius Subirana, 1925), II, 569, foot- 
note 1: “Codex vero eodem modo intelligendus quoad abortum sive pro ex- 
communicatione, sive pro irregularitate.” 


34 Authorities are cited, infra, footnote 37. 


35 Sixtus V, const. “ Hffraenatam,” 29 oct. 1588—Fontes, n. 165; Gregory 
XIV, const. “ Sedes Apostolica,” 31 maii 1591—Fontes, n. 173; Pius LX, const. 
“Apostolicae Sedis” 12 oct. 1869, § III, n. 2—Fontes, n. 552. Pennacchi, De 
Abortu et Embryotomia seu Commentarium in Caput IT. Sect. IIT. Const. 
“ Apostolicae Sedis” Procurantes Abortum Effectu Sequuto (Romae, 1884), 
p. 11; D’Annibale, In Constitutionem Apostolicae Sedis qua Censurae Limi- 
tantur Commentaria (5. ed., Romae, 1909), n. 160; Lega, Praelectiones in 
Textum Iuris Canonict de Iudictis Ecclesiasticis (2 vols. in 4, Romae, 1896- 
1901), IV, n. 55. . 
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Since the Constitution “ Apostolicae Sedis’’ dealt with 
censures only, and was not concerned with irregularities, 
recognized canonists continued to hold until the Code be- 
came obligatory that the animation-distinction could be 
applied as a practical norm to determine whether or not 
irregularity was incurred. Thus there was no irregularity 
if the aborted fetus could not according to the long-standing 
categories of an animated and a non-animated fetus be 
brought within the former of these classifications.*® 


What the Constitution “ Apostolicae Sedis”’ accomplished 
regarding the incurring of the censure, canon 985, 4°, effected 
for the irregularity—the elimination of the distinction be- 
tween the animated and non-animated fetus as a practical 
norm. While the pre-Code law in reference to irregularity 
spoke of the “ abortion of an animated fetus,” canon 985, 4°, 
mentions “abortion of a human fetus.” Thus the present- 
day law concerning the irregularity not only omitted “ ani- 
mated fetus” (as did the Constitution of Pope Pius IX, and 
consequently, canon 2350, $1, which was taken from this 
Constitution), but substituted in its place the phrase “ human 
fetus” (which Piux IX did not, hence, neither does canon 
2350, §1). In the insertion of the phrase ‘“ human fetus” 
in canon 985, 4°, the authors see a definite indication of the 
legislator’s will to eliminate the distinction between the ani- 
mated and non-animated fetus. Any fetus conceived by 
woman, so long as it is living, is a human fetus in the sense 
intended by canon law. Consequently, in so far as the veri- 
fication of the element hwman is concerned, irregularity and 
censure too are incurred for abortion effected at any time 
after the definitely established fact of conception.** In any 


36 Hollweck, Die kirchlichen Strafgesetze (Mainz, 1899), $163, note 8; 
Heiner, Die kirchlichen Censuren (Paderborn, 1884), p. 249; Wernz, Jus Decre- 
taliwm, VI, 370, footnote 60; Noldin, De Poenis Ecclesiasticis, (6. ed., Oeni- 
ponte, 1907), n. 137. 


87 See v.g., Cappello, De Censuris, n. 384, and De Sacra Ordinatione (Tauri- 
norum Augustae: Marietti, 1939), n. 506, 9; Vermeersch, Theologiae Moralis 
Principia, III, n. 657; Cerato, Censurae Vigentes Ipso Facto a Codice Turis 
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event, the law today make no distinction regarding animation 
of the fetus, and “ ubi lex non distinguit, nec nos distinguere 
debemus.” Consequently, it is to be maintained today in ac- 
cordance with the almost universal agreement among theo- 
logians and canonists ** that the animation-distinction is not 


Canonici Excerptae (2. ed., Patavii: Typis Seminarii, 1921), pp. 100, 273; 
Vermeersch-Creusen, Epitome, II, n. 257; Ferreres, Compendium Theologiae 
Moralis, II, n. 898; Wernz-Vidal, Ius Canonicum, IV-1, 336, note 462; Salucci, 
Il Diritto Penale, II, 222; Woywod, A Practical Commentary on the Code of 
Canon Law (5. ed., 2 vols., New York: Jos. F. Wagner, 1939), I, 5832; Primmer, 
Manuale Theologiae Moralis, II, n. 144; Jombart, Le Sacrement de L’Ordre, 
p. 78; Bouuaert-Simenon, Manuale Juris Canonici (3 vols., Vols. I-III, 3. ed., 
Gandae et Leodii: Dessain, 1931), II, 181; Cavigioli, De Censuris Latae Sen- 
tentiae, n. 161; Stockums, “ Abortus und kirchliches Strafrecht,’—Theologie 
und Glaube, XV (1923), 97; “ Abortion and the Embryological Theory,”— 
Ecclesiastical Review, LXXVIII (1928), 626-631, especially 630-631; Brys, 
“De Poena in Procurantes Abortum,’—Collationes Brugenses, XXXIV (1934), 
43-44; see also citations in the following footnote. Regarding Augustine’s 
opinion, ef. infra, footnote 39. 


38 In addition to the citations in the preceding footnote, see the following: 
Ferreres, Compendium Theologiae Moralis, II, n. 1268; Noldin-Schmitt, 
Summa Theologiae Moralis (24. ed., 3 vols., Oeniponte: F. Rauch, 1936), I, 
n. 342; Loiano, Instituttones Theologiae Moralis ad Normam Iuris Canonici 
(4 vols., Vol. II, 1935, Taurini: Marietti), I, n. 389; Iorio, Theologia Moralis, 
II, nn. 512, 519, and III, n. 962, p. 566, footnote 1; De Meester, Compendium, 
III, pars II, 310; Noldin-Schénegger, De Censuris, n. 92, 1; Coronata, Insti 
tutzones, IV, p. 458; Sipos, Enchiridion Turis Canonici (4. ed., Pées: “ Haladas 
R.T.,” 1940), p. 478; Beste, Introductio in Codicem, pp. 539 and 976, note 1; 
Pistocchi, J Canont Penali, p. 171; Ayrinhac-Lydon, Penal Legislation in the 
New Code of Canon Law (New York: Benziger Brothers, 1936), p. 241; 
Mothon, Institutions Canoniques, II, 760; Sole, De Delictis et Poenis, p. 317; 
De Siena, Commentarius Censurarum juxta Novum Codicem Juris Canonici 
(Neapoli: Ex Typis Francisci Giannini et Filiorum, 1918), p. 56; Haring, 
Grundziige des katholischen Kirchenrechtes (3. ed., 2 vols., Graz: Verlag von 
Ulrich Mosers Buchhandlung, 1924), I, 158, II, 986; Bouuaert-Simenon, 
Manuale Juris Canonict, II, n. 586; Cipollini, De Censuris Latae Sententiae, 
p. 174; Blat, Commentarium Teaxtus Codicis Iuris Canonici, Vol. V, De Delictis 
et Poenis (Romae: Collegio “ Angelico,” 1924), n. 192, and De Sacramentis, 
n. 586; Eichmann, Das Strafrecht des Codex Iuris Canonici (Paderborn: Ferdi- 
nand Schoningh, 1920), p. 176; Cocchi, Commentarium in Codicem Iuris 
Canonici (8 vols., Taurinorum Augustae: Marietti), Vol. VIII, De Delictis et 
Poenis (4, ed., 1938), n. 198; Schaaf, “ Abortus Foetus Inanimati,’—Ecclesi- 
asticai Review, XCIII (1935), 623-624; McHugh, “The Victim in the Crime 
of Abortion,"-—HPR, XXXIV (1933-1934), 417-418; Gutwenger, “ An Illustra- 
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applicable to the crime of abortion regarding either the cen- 
sure or the irregularity, Augustine’s contrary opinion not- 
withstanding.*® 

By this determination in the Code the Church is following 
the commonly accepted teaching of the present day regarding 
the time of animation, just as Pope Gregory XIV, by dis- 
tinguishing between an animated and a non-animated fetus, 
followed the common opinion of the sixteenth century. It 
need not be concluded that through the medium of the canons 
dealing with penalities for abortion the Church has given a 
doctrinal solution to the question: “ At what moment is the 
rational soul infused into the human body?” *° At least, the 


tion of the Influence of Medical Science Upon Theological Thought,’”—The 
Catholic Medical Guardian, XVII (1940), 187-143; Donovan, “ Answers to 
Questions—At What Moment Is Soul Infused Into Fetus? "—HPR, XLI, 
(1941), 1132-1133; Mair, “ Absolution von Zensur und Dispens von Irregu- 
laritat ex delicto,’-—ThPrQs, LX XIII (1920), 568-577, especially 570. 


39 In the latest edition of that volume of his Commentary which deals with 
irregularities Augustine states: “ Animation ... takes place within the first 
week after conception. Theologians as well as canonists admit that the old 
theory concerning animation may still be held as far as the incurring of penal- 
ties and irregularities is concerned. This theory is that between the concep- 
tion and the animation of the male fetus forty days, and of a female fetus, 
eighty days elapse. As long as no authentic declaration has been issued, the 
strict interpretation applied to penal laws may be followed here, and the 
period of forty, respectively eighty days may be admitted.”—IV, 490. Cer- 
tainly, Augustine is referring to the pre-Code teaching regarding the irregu- 
larity. As to the teaching of theologians and canonists, he evidently has not 
taken cognizance of the post-Code writers, for example, those enumerated in 
the two preceding footnotes. Woywod (+ 1941) in 1922 expressed the opinion 
that the animation-distinction perhaps might be maintained regarding penalties 
(“Irregularities to Ordination Arising from Crime,’—HPR, XXIII [1922- 
1923], 146), but he subsequently expressed the contrary opinion throughout 
the five editions of his Practical Commentary (see op. cit. [5. ed., 1939] n. 938) 
and in the article, “ Answers to Questions—Concerning Abortion,”’—HPR, 
XXXVI (1935-1936) , 294-295. 


40 The following proposition was condemned by Pope Innocent XI (1676- 
1689): “Videtur probabile, omnem foetum (quamdiu in utero est) carere 
anima rationali et tune primum incipere eandem habere, cum paritur: ac 
consequenter dicendum erit, in nullo abortu homicidium committi.” (Prop. 
35)—Denzinger-Bannwart-Umberg, Enchiridion Symbolorum (21.-23. ed., Fri- 
burgi Brisgoviae: Herder & Co., 1937), n. 1185. 
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Church says in effect that whatever may be the speculative 
and academic merit of the theory of retarded animation, it 
can have no practical application in regard to the crime of 
abortion,*! or in the matter of conferring baptism upon an 


aborted fetus.** 

There is of course no true homicide unless a rational being 
is killed. But in the present day law of the Church her leg- 
islation concerning the procuring of an abortion may well be 
considered a separate juridical institute; itsis a crime in its 
own right, independently of the crime of homicide.** Thus 
the deliberate ejection of a non-viable fetus constitutes the 
crime of abortion; whether or not true homicide is involved 
does not come into question so far as the verification of the 
crime of abortion is concerned. 

Rocer Huser, O.F.M. 


OLDENBURG, INDIANA 


41 See Vermeersch, Theologiae Moralis Principia, ITI, nn. 219, 657; Wernz- 
Vidal, Ius Canonicum, IV-1, 336, footnote 462; Merkelbach, Summa Theolo- 
giae Morals, III (2. ed., Parisiis: Desclée [1986]), 131, footnote 3; Donovan, 
“ Answers to Questions—At What Moment Is Soul Infused Into Fetus? ”— 
HPR, XLI (1941), 1132-1133. Lanza vigorously defends the theory of delayed 
animation but admits that in practice it may not be applied to the enactments 
in the Code —La Questione del Momento in cui L’Anima Razionale é Infusa 
nel Corpo (Roma: Edizioni Universitarie, 1940), pp. 192, 286-288, 293-297. 


42 Canon 747 states that every living fetus is to be baptized absolutely, no 
matter at what time it is brought forth. 


43See Lanza, op. cit. p. 286; Beste, Introductio in Codicem, p. 542; 
Vermeersch-Creusen, Epitome, III, n. 188, and II, n. 255; Woywod, “ Answers 
to Questions—Concerning Abortion,”—HPR, XXXVI (1935-1936), 294-295: 
Mahoney, “ Reserved Sins,”’—The Clergy Review, VII (1934), 431-432. 
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RECENT article in THr Jurist was indeed very pro- 
vocative of thought on the subject of parish benefices 
in the United States and the disposition of revenue 
obtained in these benefices by clerics.'. The article discussed 
this in a general way under the title of “ The Cleric’s Last 
Will”. The conclusion for our own country was “ the dis- 
tribution of this income [of the benefice] in the United States 
has not been a problem since it is safe in practice to hold 
that the cleric in this country may dispose of his entire in- 
come without restriction as to beneficiary.” Sufficient weight 
of authority, at least in name and reputation, justifies this 
conclusion. However, a sober study of the history of the 
financial side of a benefice in the ecclesiastical legislation 
would cast doubt on the wisdom of the conclusion and it 
would make one wonder if the conclusion of the canonists 
was not at odds with the spirit of the legislation. We are 
particularly concerned with parish benefices and their in- 
- eumbents. 
In the early Church it was the ordinary procedure that the 
Bishop divided the goods of the Church into four or five parts 


1Tue Jurist, VIII (1948), 41. [The position taken by the present writer 
is not adverse to ‘the following paragraph of the article entitled “The Cleric’s 
Last Will”. “However, even though a pastor’s salary should be regarded as 
the income of his benefice, it is fair to conclude, nevertheless, that the amount 
fixed is regarded by the diocesan authorities as reasonably necessary for the 
priest to enable him to live as befits his dignity. Whatever he may save out 
of that salary should probably be regarded as parsimonialia, that is, a fund 
which he had a right to spend and would have spent had he lived in the 
manner in which a priest is entitled to live. Of course, the common opinion 
entitles him to dispose of the parsimonialia as he sees fit. He is, therefore, 
entitled to dispose of it freely by will. The salary of an assistant is not the 
income from a benefice. It belongs to the quasi-patrimonialia and is available 
to the assistant to be disposed of freely by will”—Tue Jurist, VIII (1948), 
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and one of these was given over to the support of the clergy.” 
With the institution of rural parishes came the problems of 
the right of property for these entities and the support of 
the clergy assigned to their administration. It was soon de- 
cided that these entities should be self-supporting and that 
the clergy be dependent upon the churches they served. 
Church discipline forbade that the clergy should own any of 
the church’s property for their personal support.’ There 
was a legal institute in Roman Law which would solve the 
difficulty quite well—usufruit and precarium. 

By usufruit, the cleric could enjoy the use and the fruits 
of church property whilst the ownership remained always in 
the possession of the church. The use was limited to a cer- 
tain period of time. The other legal institution known as 
the precarium was a still better guarantee. Through it, the 
cleric obtained the use and the enjoyment of the property of 
the church but the precarium set forth the reason why the 
concession was made: namely, out of pure bounty, mercy, 
goodness on the part of the donor. It was not a bilateral 
contract. It was a unilateral concession revocable at will on 
the part of the donor. Stressing the gratuitous aspect, it 
was a double guarantee that no cleric could justify his claim 
in any way to property rights. This precarium became 
the ordinary legal institute whereby the support of the parish 
rural clergy was met.t Of this, there is ample proof in the 
early councils and synods.® This mode of concession was 


2 Stutz, Geschichte des kirchlichen Benefizialwesen (Berlin, 1895), I, 45-53; 
Lesne, La Propriété Ecclésiastique en France dans les Temps M érovingiens 
(Lille, 1910), p. 22. 


3 Stutz, op. cit. I, 66. Jaffé, Regesta Pontificum Romanorum ab condita 
Ecclesia ad annum post Christum natum MCXCVIII, (2. ed. cura Wattenbach, 
Kaltenbrunner (ad annum 590), Ewald (590-882), and Loewenfeld (882-1198), 
2 vols. in 1, Lipsiae, 1885-1888], nn. 98, 99. 


4Lesne, Les Origines du Bénéfice Ecclésiastique (Paris, 1914), p. 314; De 
Coulanges, Le Bénéfice (Paris, 1890), p. 129; Imbart de la Tour, “ Les Eglises 
Rurales”—Revue Historique, LXI, 20. 


5 Mansi, Sacrorum Conciliorum Nova et Amplissima Collectio (53 vols. in 
59, Paris, Leipzig-Arnhem, 1901-1927), VIII, 260-267; Monumenta Germaniae 
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common and universally recognized until the ninth century 
and then was introduced the union with the parish of the 
financial aspect which the Code has incorporated into modern 
law. 


In the beginning, the ministry of the parish priest was one 
thing and his financial support another and the two were 
kept distinct and separate. Around the eighth century, the 
two became united—the office and the financial aspect were 
joined together and the temporary character of the concession 
disappeared; the concession was in perpetuum.® This union 
was so common that one could speak indiscriminately of the 
office of the priest or the benefice. Both meant the same 
thing. A benefice was spoken of as having the care of souls 
attached to it. A benefice was a church. It was not a ques- 
tion of granting a stipend any more. Whoever assumed the 
responsibility of fulfilling the duties of a parish, zpso facto 
acquired financial rights, privileges attached thereto.” In 
the year 745 St. Boniface musing on the sad state of affairs 
wherein lay people eagerly sought episcopal sees, put his 
finger on the real cause—it was not the spiritual duties that 
attracted them but rather the huge financial advantages at- 
tached to those dignities.* A new word “ episcopium” was 
coined to denote the temporal goods that went along with an 
episcopal appointment.’ Charlemagne promised many grand 
“emiscopia”’ to deserving laymen.’? A saintly bishop of 


Historica, 188 vols., incomplete, Hannoverae, 1826- , Legum Sectio III, 
Concilia aevi Merovingici, (ed. F. Maasen, Hannoverae, 1893), pp. 92, 119. 


6 De Angelis, Praelectiones Iuris Canonici ad Methodum Decretalium Gregoru 
IX Exactae (5 vols. in 8, Romae-Parisiis, 1877-1894), I, n. 2, p. 9. 


7 Mansi, X XI, 235, 286, 332; XXII, 1016. 
8 Monumenta Germaniae Historica, Epistolae (7 vols., 1887-1928), III, 299. 


9 Monumenta Germaniae Historica, Legum Sectio II, Caytularia Regum 
Francorum, II, 369. 

10 Monumenta Germaniae Historica, Scriptores, I1, 732; ibid., Legum Sectio 
II, Capitularia Regum Francorum, I, 388. 
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Rheims in France merited the admiration of his priests be- 
cause he assumed a bishopric that was in a deplorable state 
financially. One could cite text upon text which would con- 
vey the same impression: ecclesiastical offices of this century 
invariably had attached to them temporal rights which auto- 
matically went to the office-holder. In the beginning, finan- 
cial remuneration in the guise of usufruit was conceded to 
the faithful pastor; now the pastor acquired, an office which 
ipso facto bestowed upon him financial rights inherent in the 
office. It is believed that this legal institution was borrowed 
from the civil law as known amongst the Romans and the 
Franks. It was adopted for the more important offices of 
the Empire. If a high official were sentenced to death there 
always appeared the confiscation of his own personal prop- 
erty and the return to the public treasury of the property 
acquired “ propter officium”’, of the goods which he had 
merited from the treasury.’ This concept of a benefice has 
remained in the legislation of the Church. Today, a benefice 
is a juridical entity erected in perpetuum by the eccelesiastical 
authorities and is made up of a sacred office and the right to 
the revenue attached to the office by means of a dowry. 

The temporal aspect or financial side of the benefice from 
the very beginning was built on revenue from property rights. 
This gave a firm stability to the amount and the character 
of the revenue. That characteristic has always prevailed. 
Legalists have never been reconciled to any other make-up 
of benefice revenue. Ancient canons requested bona dotalia 
certa, stabilia, and insisted that the property should consist 
of fundis, bonis immobilibus. The Council of Trent approved 
this doctrine. It was the ideal make-up of a benefice.%® 


11 Migne, Patrologiae Cursus Completus, Series Latina (221 vols., Parisiis, 
1844-1864), CX XVI, col. 1211. 


12 Revue Historique du Droit Francais et Etranger (1924), 573-576. 


13 Pallottini, Collectio omnium Conclusionum et Resolutionum Quae in causis 
propositis apud Sacram Congregationem Cardinalium S. Concilii Tridentini 
interpretum Prodierunt ab ejus institutione anno MDLXIV ad MDCCCLX, 


distinctis titulis alphabetico ordine per materias digestas (18 vols., Romae, 
1868-1895), I, 50 sqq. 
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However, when the Council of Trent faced the big task 
of erecting and promoting the general institution of parishes 
for the faithful, this doctrine of the temporal make-up of a 
benefice had to be scrutinized and made more flexible. The 
esteemed Fathers in the Council therefore made an exception 
in the matter of a parish dowry: it could be composed of free- 
will offerings as well as other revenue of the clergy. Pius V 
declared that parishes should be erected wherever there was 
real need, that a minimum of revenue could be obtained from 
real estate, the use of real property, the uncertain offerings 
of the faithful and from any other source available.° The 
legal requirements for the content of the parish dowry were 
indeed thus rendered very flexible. From the time of the 
Council of Trent and of Pius V, the doctrine that the parish 
dowry had to be formed necessarily from certain, stable, real 
property rights, was no longer undisputed. 

The eminent canonist, Cardinal De Luca, accepted the 
new doctrine and contended that it was very reasonable since 
the new revenue was stable, certain at least in substance, al- 
though the amount would be rather uncertain.® He indi- 
cated that revenue from funerals, Masses, the administration 
of the Sacraments—all this revenue was now made available 
for inclusion in the parish endowment. Barbosa, another 
canonist of note, never took kindly to this innovation. He 
complained that it was not fair..‘ The pains of hunger were 
sure and certain and so too the means of alleviating them 
should be! His reason was this, ‘‘ quia venter non debet 
pendere ab incertis cum non patiatur dilationem”. The 
majority of canonists felt that the new doctrine was not to 


14 Conc. Trident., sess. XXIV, de ref., c. 12; sess. X-XI, de ref., oc. 7, 14. 

15 Magnum Bullarium Romanum (32 vols., Romae, 1733-1762), IV, 405. 

16 De Luca, Theatrum Veritatis et Iustitiae (16 vols., Coloniae Agrippinae, 
1706), De Beneficis, pars II, p. 50. 

17 Barbosa, Collectanea Doctorum, tam Veterum quam Recentiorum, in Tus 
Pontificium Universum (6 vols. in 5, Lugduni, 1716), H, 143. 
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be rejected since the practice of contributing on the occasion 
of feasts and the administration of the Sacraments was so 
general that this type of revenue was of a certain, stable 
nature.'® 

The innovation of the Council of Trent and of Pius V be- 
came the accepted standard. It did not receive universal 
application. Characteristic of the unwillingness on the part 
of the clergy to adopt it fully, can be interpreted the petition 
of the Belgian Bishops in 1874 to the Sacred Penitentiary as 
to whether the pension paid to the clergy by the government 
should be included in the dowry; and again to the Sacred 
Congregation of the Council as to whether uncertain revenue 
should be included in the beneficiary’s dowry. The Sacred 
Congregation simply referred them to the dictum of Pius V. 
Evidently the hierarchy was not pleased and it presented the 
same petition once more and the Sacred Congregation, whilst 
affirming the general principle, showed itself lenient by not 
insisting, for particular reasons, on its application.” We 
might say that the doctrine was without doubt the official 
view of the subject; it was known and approved of by the 
majority of the canonists; but it was sometimes held in abey- 
ance; the Church did not press its application. It remained 
for the Code to sanction fully the doctrine of the Council of 
Trent. It is official and now the promulgated doctrine of the 
Church. The content of the dowry can now be of the cer- 
tain and of the uncertain type of revenue. The support of 
the clergy still comes from the ecclesiastical office. 

The point that this paper would like to bring out is this: 
the make-up of the dowry for parish benefices from uncertain 
revenue is not something new in the Church. History shows 
that this doctrine was accepted from the time of the Council 
of Trent and that officially it was the accepted method of en- 
dowing a parochial benefice. It did run counter to the orig- 


18 Hostiensis, Summa Aurea (Venetiis, 1581), pp. 49-180. 
19 Fontes, n. 579. 
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inal concept of the requisite of real estate for the temporal 
element of the benefice and because of this it was not too 
favorably accepted in practice by the different local churches. 
It must also be remembered that until recently, most of the 
churches outside of mission lands enjoyed governmental sup- 
port and were endowed by public and private interests. 
There was no widespread necessity for abandoning the 
ancient concept of the dowry until the twentieth century. 
Hence there existed the anomaly of a doctrine approved in 
theory but finding little application in practice except as an 
exhortation or as an indication that the lack of real estate as 
an endowment for the benefice should be no deterrent to 
parish establishment. This explains the attitude, it seems 
to the writer, of the modern canonist who will call our par- 
ishes real benefices and will admit that their endowment is 
composed of free-will offerings, etc., and hence real ‘“ bona 
beneficialia’’, but on the other hand will deny any application 
of the law of disposing of such goods as applicable to our 
status! It is a continuation of the attitude of pre-code days. 
It is still that unfavorable recognition of an official doctrine. 
It is somewhat of a protest against a doctrine that is held 
to be an innovation, when in reality, since the Council of 
Trent and Pius V that doctrine has been one accepted by 
official pronouncement and, without much dissent, by the 
jurisprudence of canonists. It does not seem Justified that 
we should adopt too readily the opinion of so few authors with 
so few and tenuous reasons and so little legal background for 
their assertions. 

If one would search for the reason why the Code brought 
to the fore the complete traditional doctrine on the make-up 
of the parish dowry one would not be at a loss. Just prior to 
the promulgation of the Code, many countries, including our 
own, that were formerly under the jurisdiction of the Sacred 
Congregation of the Propagation of the Faith were brought 
under the jurisdiction of the Sacred Consistorial Congregation. 
Amongst these countries not one knew of the original make-up 
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of parish dowry. All lived on the free-will offerings of the 
faithful. Furthermore, the situation in the entire world was 
such at the time of the editing of the Code that if the notion 
of benefice-dowry was not to be changed, then the concept 
of benefice would have to be entirely abandoned. The United 
States, Canada, South America in part (Argentina, Columbia, 
Ecuador, Venezuela), England, Ireland, Scotland, France, 
Greece, Belgium, Spain, knew no other way of support for 
their parochial clergy except free-will offerings supplemented 
by pensions from the governments. In rare instances only 
were there bona immobilia, real, certain, stable property 
destined for clergy support. Faced, with a situation of fact, 
‘the Church was forced to insist on the complete doctrine 
requiring revenue as from a stable endowment of the benefice 
or abandon the legal concept of parish-benefice which had 
always been accepted in canonical legislation. Hence canon 
1410. It would seem unreasonable therefore to presume that 
the Church which showed itself so anxious to include all 
parishes in the law on benefices should at the same time for 
apparently no reason, exclude them from the application of 
canon 1478. The contrary argument of the authors is based 
mainly on the free-will character of the offerings and it is 
intimated that these should not and never have been real 
constituents of the endowments of a benefice. History does 
not uphold this reasoning, but runs counter to it. 

This subject of the parochial benefice and its endowment 
is always interesting around income-tax time. It is to be 
wondered at. Are we as solicitous about returning to the 
Church and its good works part of church revenue as we are 
in aiding the good work of the State? It does not seem 
possible that we are absolutely excused from all juridical 
obligation on that score! 

In ending this paper, let us approach the question of de- 
termining de facto what revenue derives from the endowment 
of the benefice. All revenue obtained by the cleric as a result 
of his office is ecclesiastical since it comes from ecclesiastical 
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sources. Without the office, he would not come into its 
possession. All comes from an ecclesiastical title. This does 
not suffice to justify its inclusion in the revenue of the en- 
dowment. One of the consultors of the Sacred Congregation 
of the Council in writing a votum on this topic made the point 
that whatever is acquired by virtue of the title of the office 
is to be considered as dowry.?? He made one exception— 
namely, iura stolae, which he considers as given in return for 
services rendered. Hence, THE principle which determines 
what revenue derives from the endowment of the benefice is 
this: what is acquired in virtue of the office of the pastor? 
An easy way to answer it im concreto is to find out what 
accrues to the pastor even if he is not present but away by 
reason of sickness, vacation, or other diocesan assignment? 
Surely what is attributed or would be attributed to him in 
those circumstances accrues in virtue of his office. Jura stolae 
are not to be considered. They were excluded by the above 
noted votum which was accepted by the Sacred Congregation 
of the Council. Moreover, the III Plenary Council of Bal- 


20 This votwm was given in a case proposed to the Sacred Congregation of 
the Council involving the following facts. By a Spanish Royal Decree of 
1926, all public officers in the Canary Islands, including ecclesiastics who were 
receiving support from the State, received an increase in pay of from thirty 
to fifteen per cent, called an indemnity for residence. The precise question in 
issue was whether this increase should be regarded as income from the benefice 
and the doubt was divided into two parts: whether the increase was to be 
regarded as an increment of the endowments of the benefices held 'by persons 
receiving it and whether this was to be true also of the portion distributed to 
canons for daily choir service. The votwm stated that revenues which come 
to the beneficiary by reason of special services performed, and not by reason 
of the office he holds, do not form a part of the endowment, even though these 
special services are performed by virtue of the office. Still less, it argued, do 
revenues belong to the endowment when they come by reason of some ex- 
trinsic title not connected with the office. In the given case, it was decided 
that the payments, given as they were as an indemnity for residence in the 
Canary Islands, were made not under title of the office held, but in view of 
special circumstances (the higher cost of living in the Canary Islands)—S.C.C., 
resol. Canarien., 16 iul. 1927—AAS, XX (1928), 389; cf. Bouscaren, The Canon 
Law Digest, I, 695. It is said that Maroto and Vidal were responsible for the 
theory contained in the votum. 
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timore considered the iura stolae as bona industrialia. Few 
authors touch this question; and there is a tendency among 
those who do to copy one from another. In light of the 
history of canon 1410, it is indeed to be doubted that canon 
1473 finds no obligatory matter amongst our own benefici- 
aries. Fr. Vermeersch would concede that point! * 

WILuiAM F. ALLEN 


PirrsFIELD, Mass. 


21 Vermeersch-Creusen, Epitome Iuris Canonict, II (5. ed., Mechliniae- 
Romae: H. Dessain, 1934), 554. In the text, after expressing their adherence 
to the milder view the authors insert the following sentence: “ Indulto tamen 
S. Sedis omnia ad aequitatis normam disponi possunt.” This would indicate 
the seriousness of the arguments contra! 


Cases and Studies 


IMMOVABLE PROPERTY AND ALIENATION 


Is it true, as is stated in a manual of canon law recently published, that 
alienation does not include the sale or exchange of immovable property given 
in lieu of money for the payment of debts, since such property represents 
money? 

PRAESIDIARIUS 


The immovable property to which reference is thus made seems 
to mean property that has been given to an ecclesiastical body by 
a debtor instead of money and the underlying reason for excluding 
its sale from the category of alienation seems to be that it remains 
non-stable capital, as the money would have remained, until it was 
segregated as stable capital or that, if it represents money belonging 
to stable capital, it may, like the money itself, be re-invested in 
safe securities. This view seems to be in advance of that commonly 
accepted by the authors, who regard the sale or exchange of im- 
movable property as alienation. Heston does not except the sale 
of this type of immovable property from the category of alienation 
in the list given by him of transactions that are to be considered 
excluded from it.1. Nor does Doheny list it as excluded from that 
category.” 

The problem revolves about the question whether the immovable 
property becomes money when it is received as payment of a debt 
that should be paid in money. It is difficult to conceive of such a 
debt as one that did not arise from the investment of stable capital 
in the first place. For ecclesiastical bodies are not engaged in com- 
merce. A possible case is that in which the tenant of a building 
owned by a church cannot pay his rent in cash and gives the church 
a plot of ground instead. Of course, even if the money due belonged 
to stable capital (v. g. money invested in bonds repaid by land be- 


1 Heston, The Alienation of Church Property in the United States, The 
Catholic University of America Canon Law Studies, n. 132 (Washington, 
D. C.: The Catholic University of America Press, 1941), pp. 76-78. 


2Doheny, Practical Problems in Church Finance (Milwaukee: The Bruce 
Publishing Co., 1941), pp. 46-54, 58, 59. 
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longing to the debtor), one could still raise the question whether the 
land given in its place should be considered as land or money. This 
distinction is not unimportant, for the authors permit the with- 
drawal of funds from one kind of bonds for investment in another 
equally safe and more lucrative type of bond. T his they permit 
even when the money belongs to stable capital, thus indicating that 
it is conversion and not alienation. In this way, if land should be 
conveyed to a bondholder in lieu of the money invested in bonds and 
if this land could be regarded as money, it could, this side of alien- 
ation, be sold for the purpose of obtaining the money it represents, 
the proceeds of the sale to be re-invested. It is supposed that the 
land could not be sold for a sum less than that originally invested 
in the bonds. 

In view of the foregoing discussion, one hesitates to argue that 
the immovable property thus paid in lieu of money is not money. 
The debtor could have sold the property and paid the money to the 
creditor. There would have been no alienation in such a procedure. 
Because the ecclesiastical body does not wish to risk the danger 
involved in requesting him to sell it, is it to be restricted in the 
investment of funds, which if they had been paid in money, would 
have been subject to free investment (if the money represented 
stable capital) or in meeting the obligations of the ecclesiastical 
body (if the money did not represent stable capital)? 


SALE OF BONDS TO BUILD SCHOOL 


I undertook a campaign for a new school six months ago and have been so 
successful that I have enough to proceed with, a hundred thousand dollars. 
As the money came in I bought Government Bonds with it, with the local 
Ordinary’s permission. Naturally, I will not need it all until the building is 
well under way. Will I need to seek permission to spend this amount for 
the school and to sell the bonds, as the contractors’ bills start coming in? 

CELOx 


The sum involved in the present case represents stable capital of 
the parish inasmuch as it has been set aside for the construction 
of a parochial building. Though it has been invested in bonds, it 
partakes of the nature of the building for the construction of which 
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it has been set aside.t It is understood that the pastor had the per- 
mission of the local Ordinary to set aside these funds for the purpose 
designated, since an act of extraordinary administration is involved2 
It would involve alienation to use these funds for any other purpose 
than to build the school. But it is not alienation to sell the bonds 
to obtain the cash necessary to pay the contractors. Conversion of 
assets only is involved.? This conversion involves extraordinary 
administration and requires the written permission of the local 
Ordinary. The permission can be given once for a series of subse- 
quent sales and payments. 


GIFT BURDENED WITH A MORTGAGE 


The parish here has been offered a piece of property worth one hundred 
thousand dollars on condition that it assume a mortgage already existing on 
it in the sum of twenty thousand dollars, with amortization payments of two 
hundred dollars a month payable semi-annually if desired, the payments to 
include interest and principal. 

Since the whole property is a gift and since the gift itself is already burdened 
with a mortgage of which the gift itself can amply take care, I am wondering 
whether any permission is needed for assuming the mortgage. 

Consonus 


Canon 1538 requires that in the case of the mortgaging of church 
property there must be observed the formalities required for the 
alienation of church property.1 However, authors permit, without 
the formalities of alienation, the giving of purchase-money mort- 
gages and construction mortgages. In the case of the former, 


1Cf. Ferraris, Prompta Bibliotheca, s.v. “ alienatio.” 


2Can. 1527, §1. Nisi prius ab Ordinario loci facultatem impetraverint, 
scriptis dandam, administratores invalide actus ponunt qui ordinariae admini- 
strationis fines et modum excedant. 


3Cf, Doheny, Practical Problems in Church Finance, p. 51; Heston, The 
Alienation of Church Property in the United States, p. 76. 


4 Can. 1527, $1; Conc. Plen. Balt. III, Acta et Decreta, n. 279. 


1 Can. 1538, § 1. Si ecclesiae bona, legitima interveniente causa, oppignoranda 
vel hypothecae nomine obliganda sint, vel agatur de aere alieno contrahendo, 
legitimus Superior, qui ad normam can. 1532 licentiam dare debet, exigat ut 
antea omnes, quorum interest, audiantur, et curet ut, cum primum fieri poterit, 
aes alienum solvatur. 
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Stenger points out that the following: conditions must be fulfilled? 
The initial payment (part payment for the land purchased) must 
come from non-stable capital or from a fund destined for the pur- 
chase of the land which is mortgaged for the unpaid balance and 
the amortization and interest payments must similarly come from 
non-stable capital. Even then, since payments made on the prop- 
erty make them stable capital, the equitable interest thus acquired 
by the church cannot be foreclosed without the observance of the 
formalities of alienation. In the case of construction mortgages, in 
addition to the conditions specified for purchase-money mortgages, 
Stenger requires that the plot of ground on which the building is 
constructed must have been acquired specifically for the purpose 
of constructing the building on which the mortgage is placed, since 
the ground also becomes subject to the mortgage. If the land be- 
longed to the general land pool of the church, to render it subject 
to the construction mortgage, the formalities of alienation would be 
required. 

In view of the foregoing discussion, it seems warranted to con- 
clude that the gift involved can be accepted without observance of 
the formalities of alienation. If the parish paid the amortization 
and interest as it came due, it would make of those payments stable 
capital for the protection of which the formalities of alienation 
would need to be observed in the case of foreclosure. But if the 
property produces income sufficient to pay the amortization and 
interest charges, it seems that even in the case of foreclosure these 
formalities would not need to be observed. The reason for this 
statement is this. Until the mortgage has been removed, the gift 
remains a conditional one, conditioned on the payment of the mort- 
gage. It never was reduced to the dominium of the church since the 
mortgagee had a prior claim arising from the contract which placed 
it at his disposal as collateral. Therefore, as to the land itself, the 
church loses nothing on foreclosure. And the same is true of the 
payment of amortization and interest charges, since in the hypothe- 
sis these were made out of the income specifically derived from the 
land involved. 

The acceptance of this gift, however, involves an act of extra- 
ordinary administration, for which the written permission of the 
local Ordinary is required. 


2 The Mortgaging of Church Property, The Catholic University of America 
Canon Law Studies, n. 169 (Washington, D. C.: The Catholic University of 
America Press, 1942), pp. 107-113. 
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ELECTION OF ALTERNATES 


The larger houses of our institute are entitled to send two delegates, besides 
the local superior, to the provincial chapter. Our constitutions provide for the 
election of two alternates. May these alternates be elected on one and the 


same ballot? 
Duvumvir 


With regard to alternates, separate ballots should be conducted 
for each official to be designated, three for each, if no one has an 
absolute majority on the first two. Moreover, if more than one 
alternate is selected, they should be elected as first alternate, second 
alternate, etc. Then, in case that a delegate cannot attend the 
chapter, the alternates will attend in the order in which they were 
designated. A difficulty here is involved in determining when an 
elected delegate is so clearly prevented from attending a chapter 
that an alternate could take his place. Of course, if he died, there 
would be no difficulty. But in other cases, the impediment is sus- 
ceptible of discretionary conclusions. And no one is authorized to 
make these judgments, except the electors themselves, for they ex- 
pressed their intent to be represented by the delegate rather than 
the alternate; their choice of the latter was conditional. There are 
cases in which the fulfillment of the condition cannot be ascertained 
clearly except by the consultation of the electors. 


MASS OBLIGATIONS OF A DECEASED PRIEST 


I am the executor of the estate of a deceased priest. Among his effects I 
found checks which were never cashed, all offerings for Masses. There is no 
evidence to indicate whether or not these obligations have been fulfilled. 

In the event that the checks can still be cashed, I consider it my obligation 
to have the Masses offered. But in case they cannot be cashed, and I am 


told that their age outlaws collection of most of them, what is my obligation? 
ADNUMMUM 


As to the Mass obligations, an executor is bound only to the 
extent of the assets of the estate. The obligations must be con- 
sidered debts of the estate, but the executor is not bound to pay 
them if the estate lacks the necessary funds. Even if there is only 
probable reason to suppose that they are Mass offerings, the threat 
of spiritual harm to the souls involved would prevent the use of 
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probabilism. The same should be said, a fortiori, if the doubt turns 
about the fulfillment of obligations that are certain. 

The Sacred Congregation of the Council might be petitioned to 
erant a reduction of the obligation in proportion to the degree of 
doubt. 


DIOCESAN CONSULTORS AND ALIENATION 


Canon 1532 states: “§1. Legitimus Superior de quo im can. 1530, $1, n. 3, 
est Sedes Apostolica, si agatur: 

1°. De rebus pretiosis; 

2°. De rebus quae valorem excedunt triginta millium libellarum seu fran- 
CORUnatmne me: 

My question is this: Does the Bishop need the consent of the consultors 
when the thing to be alienated exceeds the sum of 30,000 lire, or is it sufficient 
to apply to the Holy See for the necessary permission without having con- 
sidered the opinion of the diocesan consultors? 

TEcTOR 


Coronata points out? that Canon 1532, § 1, demands the consent 
of no one but the Holy See. At the same time, he indicates that the 
Sacred Congregation may demand the consent of others at the time 
that it grants the petition. 

It seems quite reasonable that the Holy See would not feel itself 
dependent on the consent of the consultors. On the other hand, it 
might feel that the opinion of the consultors would be valuable in 
enabling it to come to its own decision. 

In practice, one should hesitate to send a petition to the Holy See 
without the consent of the consultors. 


ANTICIPATORY FACULTIES 


The Holy See grants to an Ordinary certain faculties for the internal forum 
“ad triennium a data praesentium computandum, cum potestate eas communi- 
candi, etiam habitualiter, non tamen ultra praefinitum terminum.” These 
faculties are customarily renewed every three years by the Holy See. If the 
Ordinary receiving them has habitually subdelegated certain priests to exercise 
these same faculties, must he by a new act grant such subdelegation every time 
the faculties are renewed by the Holy See? Or is it sufficient to grant the 


l Institutiones Turis Canonici, II (Taurini-Romae: Marietti, 1939), 486. 
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subdelegated faculties once and for all to certain priests, to be enjoyed by 
them until the Holy See refuses to renew the faculties or the Ordinary himself 
withdraws them from the priests in question? 


ANULUS 


The restriction in regard to the habitual communication of the 
faculty involved bears a resemblance to that contained in the faculty 
permitting the local Ordinary to authorize the reading of forbidden 
books. In the case of the latter, however, he may grant the per- 
mission for three years, and this he can do on the day before the 
expiration of his own quinquennial faculties.1_ On the other hand, 
the restriction in the faculty proposed by the present questioner 
bears a greater resemblance to the permission once given bishops 2 
of reading forbidden books and of communicating this permission to 
other priests. Reiffenstuel held that such a permission could not 
be communicated for a period extending beyond the time during 
which the bishop himself could use it.® 

In the faculties proposed for discussion here the use of the word 
“ praefinitum ” seems definitely to refer to the same period of time 
for which the faculties were extended to the local Ordinary himself. 
For that same period he is authorized to communicate them to others. 
It is not correct, then, it seems, for the Ordinary to grant the facul- 
ties for a period beyond the term for which he enjoys them, even 
if he attaches a proviso that they will ‘be revoked if the Holy See 
refuses to renew them. The same objection could not be made to a 
grant of the faculties for the period during which the Ordinary 
enjoys them with a provision for their automatic renewal if they are 
renewed by the Holy See. But in the case of such a grant, another 
problem is involved. How can one grant that which he does not 
have? One can, indeed, attach a condition precedent to the grant 
he makes of a thing which he has. But if one does not have a thing, 
he simply cannot grant it. Therefore, the Ordinary can grant the 
renewed faculties only after he has received a renewal of them. 
Can he, before the expiration of the faculties, provide for an auto- 


1Cf, Pernicone, The Ecclesiastical Prohibition of Books, The Catholic Uni- 
versity of America Canon Law Studies, n. 72 (Washington, D. C.: The 
Catholic University of America, 1932), pp. 204, 205. 


2 Bishops are now exempt from the ecclesiastical law which forbids the read- 
ing of prohibited books—cf. can. 1401. 


3 Tus Ecclesiasticum Universum, lib. V, pars I, tit. VII, n. 59. 
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matic grant of them after he has obtained a renewal of them from 
the Holy See? It seems possible that he should project his inten- 
tion so that it could operate virtually after he obtained a renewal 
of the faculties. He could, for instance, provide here and now that 
his subsequent reading of the document of renewal would operate 
as a renewed subdelegation of the faculties. 

One is inclined, however, to suggest that proper deference to the 
right of the Holy See to refuse the renewal and proper appreciation 
of the favor of its renewal of them would argue for an actual renewal 
of the subdelegation after the favor has been received from the Holy 


See. 


URGENT CASES IN RELATION TO 
FORBIDDEN BOOKS 


A professor of patrology wishes to have the seminarians in his class consult 
for reference at various times during the school year a translation of the works 
of the Fathers of the Church made and published by non-Catholies. So far 
as is known, the translation is faithful and correct. However, the notes 
throughout the entire set in many places propound heresy and attack Catholic 
dogma. By common law may the professor obtain for himself from the local 
Ordinary or (in the case of an exempt religious) from his major Superior 
permission to read these books? May the local Ordinary or the major 
Superior (if the seminarians are his subjects) grant this permission to the 
students, to be used whenever the professor judges it necessary or advisable 
to consult the works in question? It is presupposed that the permission is 
sought at the beginning of the school year for any case that might arise during 
the year, and not for an unforeseen particular case in which such consultation 


might be required. 
TEMPESTIVE 


Unlike the power of the quinquennial faculties, the power given 
Ordinaries in canon 1402, $1, is ordinary power. While the dele- 
gated power of the quinquennial faculties, in the matter of per- 
missions for forbidden books, cannot be subdelegated, the ordinary 
power of canon 1402, § 1, can be delegated. Thus subordinates of 
the Ordinary may be given the power to grant to the Ordinary’s 
subjects the permission required, but only for individual books and 
in urgent cases. 

Pernicone says that a case is urgent when a person cannot do or 
obtain something without reading a forbidden book, e.g., if one 
could not prepare for an examination or give a prompt answer to 
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an objection against the Church, without reading a forbidden book. 
Coronata says those cases are urgent which arise suddenly, such as 
have not been foreseen, though they could have been foreseen by one 
who was sufficiently alert.2 

From these interpretations of the nature of urgent cases, it seems 
that the delegated power cannot be used in cases that can be antici- 
pated. It seems true enough that if permission were given in an 
urgent case, it could be used for the whole period of time required 
by the purpose for which the permission was granted. Thus if one’s 
publisher had made contractual commitments to meet a deadline of 
publication and one found at the last minute that one had to consult 
several forbidden works, the Ordinary could grant the needed per- 
mission for the respective works individually specified; and this 
permission would allow one to go back to the works if one needed to 
check them in relation to proof-reading after the manuscript had 
been set up in type. 

In the case under discussion, however, though the subordinate 
authorities could be delegated for urgent cases, the consultation of 
the Fathers in these translated volumes seems routine practice, not 
an urgent case. As a consequence one is inclined to argue that even 
the Ordinary himself could not give the professors or the students 
the permission required. 


FORBIDDEN ARTICLE IN MAGAZINE 


May one retain a magazine in which there appears an article linking the 
Holy Father with Fascism? Must one remove the article and destroy it, if 
one wishes to retain the magazine? 

COLLIGENS 


It is supposed that the question refers to a person who does not 
have permission to read and retain forbidden books. The article in 
question seems definitely forbidden under canon 1399, 6°, as one 
seeking to overthrow ecclesiastical discipline. The mere fact that 
it is an article and not a book?! does not prevent its being forbidden, 


1 Pernicone, The Ecclesiastical Prohibition of Books, p. 201. 
2 Institutiones Iuris Canonict, TI, n. 965. 


1 Can. 1384, §2. Quae sub hoc titulo [de censura et prohibitione librorum] 
de libris praescribuntur, publicationibus diariis, periodicis et aliis editis scriptis 
quibuslibet applicentur, nisi aliud constet. 
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though it does excuse one who would read it from the excommuni- 
cation of canon 2318, § 1, and this both because it is not the kind 
of book that is specified there (supposing that it is merely censorious 
and not provocative of schism) and also because it is books and not 
articles the reading of which is penalized in that canon. No one 
may read such an article without proper permission. 

The further question concerns the whole issue of the magazine in 
whieh the article appears. If a forbidden book is bound with others, 
the whole volume is forbidden.2. But Pernicone* and Coronata,* 
relying on De Meester,® argue that the inclusion ‘of forbidden mate- 
rial in a periodical does not make the periodical itself forbidden. 
There seems sufficient extrinsic authority to justify the conclusion 
that in the given case the article need not be torn from the maga- 
zine. Of course, the article cannot be read. The person retaining 
the magazine should take steps to prevent others from interpreting 
his action as indicating that the article itself is not forbidden. 


EXEMPT RELIGIOUS AND FORBIDDEN BOOKS 


By the quinquennial faculties local Ordinaries receive more extensive powers 
than those given in canon 1402, §1, to permit the reading and retention of 
forbidden books. This permission is to be granted “to their own subjects” 
individually. Can the local Ordinary make use of this faculty in favor of 
exempt religious stationed in his territory, to be used by them with the 
consent of their religious Superior? 


EXONERANS 


This question may have been prompted because of the provision 
of canon 927 which authorizes the gaining by exempt religious living 
within the bishop’s diocese of indulgences granted by the bishop.1 
Moreover canon 874, § 1, authorizes the local Ordinary to grant 
jurisdiction to exempt religious for the confessions of exempt reli- 


2 Pernicone, The Ecclesiastical Prohibition of Books, p. 111. 
3 Op. cit., pp. 111, 112. 
4 Institutiones Iuris Canonici, II, p. 337. 


5 Juris Canonici et Juris Canonico-civilis Compendium, III (9. ed., Brugis: 
Desclée De Brouwer, 1926), n. 1356, b. 


1Can. 927. Nisi aliud ex concessionis tenore appareat, indulgentias ab 
Episcopo concessas lucrari possunt tum subditi extra territorium, tum pere- 
grini, vagl, omnesque exempti in territorio degentes. 
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gious.” Besides, in the quinquennial faculties from the Sacred Peni- 
tentiary special mention is made of those who are not subjects of 
the local Ordinary. But in the faculty granting local Ordinaries 
more extensive powers than that contained in canon 1402, § 1, the 
use of those powers is restricted so that they can be employed only 
in favor of the subjects of the local Ordinary. Since major superiors 
in clerical exempt communities enjoy quasi-episcopal jurisdiction 
over their subjects, it seems clear enough that their subjects are not 
subjects of the local Ordinary, except in the cases stated in the law.? 
Since there is no extension made with regard to exempt religious in 
regard to the use by the local Ordinary of his faculty to permit 
them to read forbidden books, the conclusion seems inevitable that 
they are not his subjects and that the local Ordinary’s faculty can- 
not be used in their favor. 


READING DEFENSE OF CREMATION 


An issue of a popular periodical contains an article that favors cremation 
and endeavors to persuade the reader that it is preferable to burial, and that 
cremation should be more widely practiced. Is such an article forbidden to 
be read by reason of canon 1399, 6°? 

ComsBustus 


On May 19, 1886, the Holy Office replied to questions presented 
to it that it is unlawful to join societies whose purpose is to promote 
cremation or to order the cremation of one’s body.1 On December 
15 of the same year, the Holy Office decreed that those who ordered 
cremation should be deprived of Christian burial.2 This exclusion 


2Can. 874, § 1, LIurisdictionem delegatam ad recipiendas confessiones 
quorumlibet sive saecularium sive religiosorum confert sacerdotibus tum 
saecularibus tum religiosis etiam exemptis Ordinarius loci in quo confessiones 
excipluntur; .. 

3 Can. 615. Regulares, novitiis non exclusis, sive viri sive mulieres, cum 
eorum domibus et ecclesiis, exceptis iis monialibus quae Superioribus regulari- 
bus non subsunt, ab Ordinarii loci iurisdictione exempti sunt, praeterquam in 
casibus a iure expressis. 

1 Denzinger-Bannwart, Enchiridion Symbolorum (14. et 15. ed., Friburgi 
Brisgoviae: Herder, 1922), n. 1863; Fontes, n. 1100. 


2 Denzinger-Bannwart, tbid., n. 1864; Fontes, n. 1103. 
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is also found in canon 1240, § 1, 5°, while canon 1203, § 1, condemns 
the cremation of the bodies of the faithful departed. 

Moreover, on July 27, 1892, the Holy Office forbade the adminis- 
tration of the Sacraments to those who, when warned, refused to 
retract their intention of having their bodies cremated. In the same 
decree, it forbade the public celebration of Mass for their souls. 
Further, it condemned all formal cooperation in the act of unlawful 
cremation.® 

Then, in an instruction of June 19, 1926,* the Holy Office averred 
that even when the deceased had not asked for cremation, Christian 
burial is to be denied his body if scandal resulting from cremation 
cannot be avoided. In the same instruction the Holy Office noted 
that while the cremation of bodies is not wrong in itself and may be 
permitted in certain extraordinary circumstances for grave reasons 
connected with the public welfare, yet to adopt or favor this practice 
regularly and as an ordinary rule is impious, scandalous and gravely 
sinful, and for that reason has been condemned more than once by 
the Supreme Pontiffs and by the Code (canon 1203, § 1). 

These provisions are disciplinary in character, just as the prohibi- 
tion against eating meat on Friday. Such a prohibition does not 
mean that it is erroneous to eat meat on Friday, but that the Church 
for disciplinary reasons forbids it. These prohibitions have been 
issued by the Holy Office, and that indicates that the disciplinary 
rules are meant to protect some matter pertaining to faith. But it 
does not confuse discipline with doctrine. 

In the instruction of 1926, in calling scandalous the defense of 
cremation as a regular practice, it seems that the Holy Office pre- 
scinded from the question whether the regular practice was in itself 
opposed to a doctrine of Faith. In that instruction, however, it did 
insist that the enemies of Christianity are praising the practice in 
order gradually to remove from men’s minds the thought of death 
and the hope of the resurrection of the body and to pave the way 
for materialism. These words are indeed strong and indicate that 
the practice of cremation can work to the detriment of the doctrines 
mentioned ; perhaps even that in most cases it will work in that way. 


3 Fontes, n. 1158. 


4 AAS, XVIII (1926), 282; Bouscaren, The Canon Law Digest, I, 564-566. 
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But the phraseology is indirect. It is said that evil men think 
cremation will, if adopted regularly, achieve the result they have 
in mind. Farlier in the instruction the practice is called barbarous, 
contrary not only to Christian but even to natural respect for the 
bodies of the deceased. But this statement does not aver that the 
practice is opposed to a doctrine of the Faith. Indeed, in the very 
next clause, the instruction says that the practice is wholly averse 
to the constant discipline of the Church even from the earliest times. 


In reference to the prohibition of the reading of an article on 
cremation, one is struck by the fact that an article or a book of 
this kind is not specifically mentioned in canon 1399, 8°, in which 
books defending duelling, suicide, or divorce are forbidden, as well 
as books which assert the usefulness of Masonic organizations, con- 
tending that they are not a threat to the Church or the State. 


In the given case, the article mentioned might be accused of 
attempting to interfere with ecclesiastical discipline. In that case 
it would be forbidden under canon 1399, 6°. If the article adverted 
to the discipline of the Church in this matter and mocked it or ridi- 
culed it, the article would rather definitely be forbidden reading. 
But can the same be said if it merely presents the naturalistic 
reasons that make the author prefer cremation to burial? It would 
seem not. Otherwise, we should need to regard as forbidden an 
article which would advance arguments why a human being needs 
meat every day in the week. Probably no one would regard such 
an article as forbidden. 


On the other hand, it seems clear that the Holy Office regards the 
propagation of the alleged merits of cremation as an attempt to 
pave the way to materialism. Even though the defenders of the 
doctrine might fail in their attempt either to introduce the practice 
of cremation or to introduce materialism through cremation, their 
intent has been definitely described in the instruction of 1926. For 
that reason, one feels sure that the Holy Office regards them as seek- 
ing to destroy the very foundations of religion. For that reason 
also, an article propagating the alleged merits of cremation as a 
regular practice seems forbidden at least in virtue of canon 1399, 3°, 
as deliberately attacking religion, and possibly also in virtue of 
canon 1399, 2°, as attempting to destroy the foundations of religion. 
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FORBIDDEN LENTEN FAST 


My problem concerns the obligation of Sisters, who teach in the parochial 
grade schools, to observe the Lenten fast. The following questions have been 
asked me. Does the law itself exempt from the fast, the religious who teaches 
grade school classes five days a week? Does the head of a religious com- 
munity of Sisters have the right to dispense all her subjects from the obsery- 
ance of the Lenten fast? Even if she lacks this right, may she nevertheless 
order all her subjects not to fast during Lent? If a teacher who is a religious 
is able and anxious to observe the Lenten fast, but is ordered by her Superior 
not to fast, what is the proper course for her to follow? 

; RELEVANS 


Canon 1254, §2. Lege ieiunii adstringuntur omnes ab expleto vicesimo primo 
aetatis anno ad inceptum sexagesimum. 

Canon 1245, §1.. Non solum Ordinarii locorum, sed etiam parochi, in casi- 
bus singularibus iustaque de causa, possunt subiectos sibi singulos fideles 
singulasve familias, etiam extra territorium, atque in suo territorio, etiam 
peregrinos, a lege communi de observantia festorum itemque de observantia 
abstinentiae et ieiunii vel etiam utriusque dispensare. 

§3. In religione clericali exempta eandem dispensandi potestatem habent 
Superiores ad modum parochi, quod attinet ad personas, de quibus in can. 514, 
Sule 

Canon 514, §1. In omni religione clericali ius et officium Superioribus est 
per se vel per alium aegrotis professis, novitiis, aliisve in religiosa domo diu 
noctuque degentibus causa famulatus aut educationis aut hospitii aut infirmae 
valedtudinis, Eucharisticum Viaticum et extremam unctionem ministrandi. 


As to the fast, the law exempts those who are under twenty-one 
years of age and those who are over fifty-nine. In addition, the 
general principle of law holds with regard to fasting, namely that 
positive law does not bind sub gravi incommodo. Applying this 
principle, one could easily consider exempt many religious teaching 
five days a week. Moreover, the local Ordinary could dispense from 
the fast all the teaching members of a community. If he had done 
so, then the religious, no longer bound by the law of fast, would be 
obliged to obey her superioress if the latter commanded her not to 
fast. The superioress cannot dispense from the law of fast; but a 
superior in an exempt clerical community can dispense from it all 
who live in the house subject to him. In the case in which the 
religious is certain that the local Ordinary has not granted a dispen- 
sation to her (or to the teaching members of her community), a 
_ command not to fast given her by her superior would be equivalent 
to a command to seek a dispensation. If her confessor judged her 
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to be exempt from fasting, she could obey her superior without seek- 
ing the dispensation. It is likely that the community enjoys a dis- 
pensation from the local Ordinary; such a dispensation is often 
given in favor of the teaching members of communities. 


MERIT AND HOPE OF CONVERSION 


A prominent Knight of Columbus of my parish desires to marry a non- 
Catholic woman, a baptized Episcopalian, who has been executive secretary 
at the Mercy Hospital here for ten years, attending Mass almost daily in the 
chapel of the hospital. She has read so much about the Faith that I gave 
her an examination rather than a course of instructions. She is quite willing 
that her home should be a Catholic one, though she cannot bring herself to 
the decision to embrace the Faith herself. She has, of course, signed the 
cautiones. I can almost swear that there is no danger of an attempt. Even 
the woman would not have that, since she is enamored of the supernatural 
and would not want to have as a husband a man who had defiled his 
conscience. 

Can I apply for a dispensation on the ground of the merits of the man, 
which have been numerous, and of the hope of conversion of the woman? 

Morrror 


Two reasons for a dispensation from the impedient impediment of 
mixed religion seem, at first glance, to be presented in the case as 
stated, but further- reflection raises some doubt as to the existence 
of either. The excellence of the merit of the man does not, of itself, 
suffice for the granting of a dispensation from this impediment. In 
the given case, moreover, his merit does not seem to have been of 
the outstanding kind that is necessary to make of it a secondary 
cause in relation to such a dispensation. 

The hope for the conversion of the non-Catholic party is recog- 
nized as a sufficient canonical reason for a dispensation from the 
impedient impediment of mixed religion. However, it is question- 
able whether this sort of hope presents itself in the case at hand. 
If the woman has lived in the midst of Catholic influence of so 
potent a character as that indicated in the statement of the case, 
and is still not a Catholic, is it reasonable to suppose that the influ- 
ence of her husband, good Catholic though he may be, will be 
productive of this result? 

The assurance that the promises will be fulfilled on the part of 
the non-Catholic are probably greater in this case than in the usual 
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one in which dispensations are justified because of reasons that are 
canonical. 

But the signing of the promises, no matter how great the assur- 
ance that they will be fulfilled, does not afford a reason for the 
granting of the dispensation. This is only a conditio sine qua non 
which must be previously fulfilled, even as a requisite of the divine 
law itself so far as the substantial assurance of the Catholic rearing 
of the children is concerned. 


The Holy Office might be approached with a petition for a dispen- 
sation. Another solution would be to make more strenuous efforts 
through prayer and instruction to bring about the woman’s con- 
version before the marriage. 


SUBJECTION OF NON-MEMBERS TO THE CHURCH 


Since only Catholics are members of the Church, how can baptized non- 
Catholics be brought by canon 87 into subjection to the laws of the Church? 
CEROMA 


Canon 87. Baptismate homo constituitur in Ecclesia Christi persona cum 
omnibus christianorum iuribus et officiis, nisi, ad iura quod attinet, obstet 
obex, ecclesiasticae communionis vinculum impediens, vel lata ab Ecclesia 
censura. 


The answer to this problem arises from the distinction between 
membership in the Church and subjection to the Church. Heretics 
are not members of the Church, though they may have been mem- 
bers at one time. They are temporarily deprived of any rights they 
may have acquired through valid baptism. But as canon 87 notes, 
they are still subject to all the juridic obligations that arise from 
the reception of valid baptism. 

A person who is convicted of a crime against the State loses many 
of the privileges of citizenship, but remains subject to the authority 
of the State; so a baptized person who is separated from member- 
ship in the Church is deprived of rights incident to membership but 
remains subject to the authority of the Church. St. Robert Bellar- 
mine noted the difference between a member of the Church and a 
subject of the Church by showing that the indelible mark of bap- 
tism, though not a means of uniting one with the Church, remains 
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nevertheless a sign of union with the Church and of the power of 
the Church over those who possess this mark. 

Though there are some authors who would exempt heretics, because 
of the indulgence of the Church, from ecclesiastical laws promoting 
personal sanctification, there are no authors who would exempt 
heretics from fundamental subjection to ecclesiastical laws, even 
when the heretics involved are in good faith.2 


CONSTRUCTIVE PRESENCE OF ABSENT 
RELIGIOUS 


In our institute houses in which there reside six perpetually professed mem- 
bers besides the local superior are entitled to send a delegate to the provincial 
chapter. One of the members of our house is abroad studying. Without him, 
there are only five perpetually professed members in our house. Can. we count 
the absent member in order to obtain the right to send a delegate to the 
provincial chapter? 

DIMINUTUS 


This religious is doing the bidding of his superior. He is not even 
exclaustrated, if that term be understood in its strict sense as imply- 
ing the absence of one who is temporarily concerned with his own 
affairs rather than with those of the community. But it may be 
asked whether he is to be considered a member-at-large of the com- 
munity? The very novelty of the term is sufficient warrant for the 
negative answer. He is a member of the house to which he was 
assigned by his superiors until he is assigned to another house. As 
such he can be counted a member in order to determine the right 
of the house to send a delegate to the provincial chapter. 


DELEGATE’S RIGHT TO VOTE FOR FELLOW 
DELEGATE 
Our house is authorized by our constitutions to send two delegates, besides 


- the local superior, to the provincial chapter. Ex officio members of the pro- 
vincial chapter are not allowed to vote for delegates. Is an elected delegate 


1 Qpera Omnia, Tom. II, Lib. III (De Ecclesia Militante), Cap. IV, joys 2006, 


2 McCloskey, The Subject of Ecclesiastical Law according to Canon 12, The 
Catholic University of America Canon Law Studies, n. 165 (Washington, 
D. C.: The Catholic University of America Press, 1948), Chapter V. 
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allowed to vote, after his election, for the representative of the house who will 


be his fellow delegate? 
FACSIMILE 


An elected delegate is not a delegate ex officio. He is chosen by 
the votes of the electors. Indeed, once he knows of his election, he 
is as certain that he will participate in the provincial chapter as are 
the ex officio members. This fact, however, is not sufficient to 
justify one in doing violence to the text of the constitution which 
excludes only ex officio members from voting for delegates. If further 
support were needed for this view, one might point to the purpose 
of the exclusion. Superiors, who are already by office members of 
the provincial chapter, have been appointed by the provincial 
authorities. This inclines them to be friendly to the point of view 
of the latter. Their votes, in turn, if cast for a delegate would be 
given for one friendly to their point of view; and it might be the 
determining vote. The result would be a closed corporation ruled 
by a dominant clique. The same objection cannot be made in re- 
gard to a delegate elected by the members of a house. He has not 
been appointed by a provincial superior. If his view is open to 
interpretation, it may be presumed to be that of the electors rather 
than that of the superiors. 


DELEGATES FOR COMBINED HOUSES 


In our institute if a house has less than six members besides the local 
superior, its members are required to combine with the members of the nearest 
local house to elect one of the superiors and one other delegate to represent 
them at the provincial chapter. On the other hand, if there are six members 
in a house besides the superior, that house sends its own delegate. It so 
happens that in one case it is necessary to combine the memberships of three 
of our houses for this election. One, with a membership of five, is the nearest 
to two others, one east of it, the other west of it, each having a membership 
of four. The total membership of these three houses is thus thirteen besides 
the superiors. Are these members entitled to elect two delegates or only one 
delegate? 

CUMULANS 


As explained, the constitutions of this institute seem clearly to 
indicate that the membership of combined houses elects one dele- 
gate, whether two, three or more houses combine for the election, 
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and whether the total number of members involved is less or more 
than twelve. The only reason for suggesting that two delegates 
might be elected in these circumstances is the fact that the total 
number of members involved, if they were apportioned to two 
houses, would be entitled to a delegate for each house. The fact of 
the matter is, however, that they are not apportioned to two houses. 
The second delegate elected would have no right to participate in 
the chapter and if he did cast a vote, his vote would be invalid. 
Indeed, according to Passerini’s definition of an outsider, he would 
be such and his vote, according to canon 165, would invalidate the 
whole election.? 


SUMMONS TO DISTANT ELECTORS 


Is it necessary to summon to a chapter religious who have a right to vote 
but who are resident abroad pursuing their studies? I mean by this the 
issuing of a bona fide summons, one with which the expenses of travel are sent. 

CISTIFER 


In relation to the summoning of the religious who are resident at 
places so far distant from the place where the chapter is held that 
they cannot readily be invited to attend elections held in connection 
with it, Larraona says that the president need not summon them. 
But he admits that his view is difficult to maintain since the promul- 
gation of the Code, though in the pre-Code law it was the accepted 
view.t In any event, the election is valid if at least two-thirds of 
the eligible voters have been summoned, though anyone of those 
slighted may sue for the nullification of the acts.? 


1Cf. Passerini, Tractatus de Electione Canonica (Romae, 1693), III, 17. 
Parsons (Canonical Elections, pp. 117, 118) does not clearly embrace this view 
or the opposite view; he gives reasons, however, for the milder view. 


1Cf. ¢.42, de electione et electi potestate, I, 6; Larraona, “ De Electionibus 
Religiosorum ”—Commentarium pro Religiosis, IX (1928), 336; Parsons, 
Canonical Elections, The Catholic University of America Canon Law Studies, 
n. 118 (Washington, D. C.: The Catholic University of America Press, 1939), 
pp. 100-103. 


2 Parsons, op. cit., pp. 106, 107. 
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CARE OF DUBIOUSLY GENUINE RELICS 


For some time now I have been trying to locate legislation covering the 
reverent disposal of relics of saints and other alleged relics of extreme 
antiquity, dating back to apostolic times. We found these relics only recently 
(they may not be used as we have no documents to accompany them). 

Can you inform me if there is any legislation regarding disposal of such 
relics as mentioned above (including bones)? It occurred to us that these 


might be buried in a priest’s grave or in some other grave. 
RELIQUIARIUS 


There seems to be no decree that would justify the burying in a 
priest’s grave, or in any other grave, even a dubiously genuine relic. 
The solution might at first glance seem a reverent one. One may 
presume that those who die in the bosom of the Church are at least 
potential saints, i.e., that they will be admitted to Heaven when 
the trials of Purgatory are over. Their bodies are thus entitled to 
reverence. Relics buried with them would be accorded the same 
reverence. And when relics are doubtfully genuine, one might say 
that their claim to special reverence as relics is as doubtful as the 
claim of the bones of a deceased priest (whose soul may actually 
have been admitted to the beatific vision). On the other hand, the 
graves or tombs of canonized saints are accorded special honor. 
Their relics should not be buried in a common grave. Moreover, 
common graves are eventually dishonored, in the course of centuries. 
Should relics be exposed to this risk? Even when there is only a 
probability that they are genuine? 


INFORMAL INCARDINATION 


I write in behalf of my brother, who was given an appointment as vicarius 
cooperator by the Very Reverend Vicar General while the bishop was making 
the ad lumina visit in 1939. The appointment contains the signature of the 
Very Reverend Vicar General and over the signature the words, “ De mandato 
Episcopi”’. 

He brought with him from the adjacent diocese a document similarly signed 
by the Vicar General of that diocese, giving him his unconditional release to 
any Ordinary who might give him a charge. 

I believe he has thus become incardinated and should not be asked to return 
to his previous diocese. 


DAMON 
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The acts of the respective Vicars General in the given case seem 
entirely valid since they were given under the mandate of the bishop. 
Though the incardination involved, if it had taken place, would 
have been virtual incardination, and though canon 114, which pro- 
vides for virtual incardination, does not refer to the need of a special 
mandate, nevertheless the terminology of canon 113 is wide enough 
to cover the case of virtual incardination.1 Moreover the appoint- 
ment to the post of assistant was valid because given with a special 
mandate.? Though there may be a lack of certainty as to whether 
an assistant, whose power is only delegated, possesses an office,? it 
seems beyond doubt that he does not possess a benefice unless his 
post has been established as a perpetual vicarage.* 

In view of the foregoing comment, it seems correct to deny that 
the appointment involved in the question was sufficient to effect 
virtual incardination. 


EXTENSION OF JUNIOR CLERGY EXAMINATION 


I wonder if I can be excused from taking the junior clergy examination a 
sixth time. A check on my marks will reveal that I passed in all subjects 
except Hebrew, and my mark in the latter subject was so poor as to bring 
my whole average below the passing mark. 


1Can. 114. Habetur excardinatio et incardinatio, si ab Ordinario alienae 
dioecesis clericus beneficium residentiale obtinuerit cum consensu sui Ordinarii 
in scriptis dato, vel cum licentia ab eodem in scriptis concessa e dioecesi 
discedendi in perpetuum. 

Can. 113. Excardinationem et incardinationem concedere nequit Vicarius 
Generalis sine mandato speciali, nec Vicarius Capitularis [diocesan administra- 
tor], nisi post annum a vacatione sedis episcopalis et cum consensu Capituli 
[the board of diocesan consultors]. 

Cf. McBride, Incardination and Excardination of Seculars, The Catholic 
University of America Canon Law Studies, n. 141 (Washington, D. C.: The 
Catholic University of America Press, 1941), pp. 407, 416, 417. 


2Can. 455, $3. Horum [nominatio et institutio parochi, constitutio vicari- 
orum paroecialium] nihil Vicario Generali competit sine speciali mandato, 
salvo praescripto cit. can. 429, §1 [i.e., when the bishop cannot communicate 
with his see]. 


3 McBride argues that delegated power suffices to constitute an office in the 
strict sense (op. cit., p. 446) and that an assistant possesses such an office 
(tbid., pp. 486-488). 


4 Cf. McBride, op. cit., pp. 488-503. 
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In view of the fact that an examination in Hebrew is required only by the 
Statutes of the Diocese and not by the III Plenary Council of Baltimore 


(n. 187), I hope to be excused. 
INVICTUS 


It is true that decree n. 188 of the III Plenary Council of Balti- 
more requires an extension of the quinquennial period of examina- 
tions if the tests are not adequately met during the five years or 
if, without a dispensation from the bishop, one failed to take the 
examination in any given year. Such a dispensation would not go 
counter to canon 130, § 1, which also permits the bishop to grant a 
dispensation for a reasonable cause. Moreover, canon 130 does not 
require an extension of the triennial period which it specifies, leav- 
ing this matter to particular legislation. 

Further, canon 130 leaves to the bishop’s determination the sub- 
ject matter of the examination, as well as the method of conducting 
the examination. This is a liberty which he possesses in spite of 
any particular legislation. As a matter of fact, the III Plenary 
Council, though requiring the study of Hebrew in the last year of 
philosophy or the first year of theology (n. 171, where reference is 
made to the same provision in n. 178 of the II Plenary Council of 
Baltimore), does not specify it as a subject on which the junior 
clergy are to be examined (n. 187). 


The question involved in the case is precisely this: if the bishop 
adds to the subject matter of the junior clergy examination a course 
that is not required by the legislation of the III Plenary Council of 
Baltimore, is he bound to extend the quinquennial period in the case 
of one who failed in that subject? Even if one should say that the 
conciliar law imposed an obligation in the case, the bishop would 
still be able to grant a dispensation in virtue of canon 291, § 2. On 
the other hand, one is disposed to conclude that in subject matter 
not specified in n. 187 of the III Plenary Council of Baltimore the 
bishop is as free to dispense from the extension of the quinquennial 
period as he was in requiring an examination in that subject in the 
first place. 


1Can. 291, §2. Decreta Concilii plenarii et provincialis promulgata obligant 
in suo culusque territorio universo, nec Ordinarii locorum ab iisdem dispensare 
possunt, nisi in casibus particularibus et iusta de causa. 
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PARISH’S SALES COMMISSION 


A soap firm argued me into a contract whereby it turns over ten per cent 
of its gross receipts to my church on soap sold to my parishioners. 

I find now that the agents are very overbearing, say to my parishioners that 
I sent them and that I especially request that the soap be bought. They even 
go so far as to hint that I have stock in the soap firm. 

In addition, I discover that I have no way of auditing their income, and 
that I must take their word for the amount received. 

What am I to do? 

Biaatr 


The fact that the agents selling the soap use in their sales talk 
the name of the pastor might at first glance seem to indicate that 
the pastor is engaging in business through the salesmen as his 
agents. If he bought the soap wholesale and sent members of the 
parish to sell the soap at retail to his parishioners, he would in fact 
be engaged in business in contravention of canon 142.1 As a matter 
of fact, however, the whole process of retailing the merchandise is in 
the hands, not of the pastor, but of the sales agency of the soap 
company. The ten per cent commission is paid the parish not as a 
commission on the act of selling but as a consideration for the 
recommendation of the soap. Does the exchange of this reeommen- 
dation for a consideration involve merchandising? It seems not. 
The person giving the recommendation for a price might seem to be 
a co-salesman standing at the elbow of every salesman as he makes 
a sale. But this would be too wide an extension of the exact signifi- 
cance of the act of selling. 

If the pastor had not authorized the agents to tell the people that 
ten per cent of the gross receipts would be turned over to the parish, 
his recommendation would have been his own and the consideration 
paid for it would have been his. However, since the parishioners 
believe that the church will benefit from their purchases, the price 
paid by the company for the good will of the pastor belongs to the 
parish. This is an extraordinary means of collecting money for the 
parish and because it is, it is a form of extraordinary administration 
for which the permission of the local Ordinary in writing was re- 
quired. One can scarcely doubt that the local Ordinary would have 
refused the permission. In the absence of such permission, the 
entire arrangement is invalid. 


1Can. 142. Prohibentur clerici per se vel per alios negotiationem aut 
mercaturam exercere sive in propriam sive in aliorum utilitatem. 


3 
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What should the pastor do? He should call in the representatives 
of the company and explain that the arrangement cannot be con- 
tinued. If they insist on carrying on in accordance with it, he 
should tell them that he will make an announcement to the effect 
that he has reconsidered and thinks it unbecoming that a priest 
should be involved in such a project. Rather than risk this, it is 
likely that they will agree to desist from the use of his name. If he 
makes the announcement, he should take care not to cast any reflec- 
tion on the soap or its manufacturers, lest he become liable to suit 
for slander. 

As to the sales already made, the pastor is pretty much at the 
mercy of the company. The amount of the money collected from 
sales probably does not justify the employment of certified public 
accountants and it is not likely that the company would permit an 
audit of its sales, especially in view of the fact that the pastor in- 
tends to discontinue the arrangement. 

Scarcely a word need be said with regard to a recommendation 
given by the pastor himself for a consideration. The idea is so 
odious that even commercial-minded soap agents would not care to 
use such a recommendation in their sales promotion campaign. It 
would lose rather than make sales for them. 


VALID ACTION OF SYNODAL EXAMINER 


I have been appointed one of the examiners to hear the plea of a pastor 
against removal from his irremovable parish. I believe my vote is necessary 
for the validity of the proceedings and I doubt whether I am a canonical 
examiner at all. I was appointed at the funeral of the priest whose unexpired 
term as examiner I am filling out. Since the appointment is oral, I have no 
way of knowing whether it may have ante-dated the death of this priest. But 
before his death, there were already twelve examiners. 


TREMENS 


Prior to the Code the bishop was allowed complete freedom as to 
the number of synodal examiners. Now, however, he is limited to 
twelve. However, the contrary action of the bishop would seem 
to be only illicit and not invalid, since canon 385, § 2, does not con- 


1Can. 385, §2. Tot [examinatores synodales] eligantur quot Episcopus 
prudenti suo iudicio necessarios iudica erit, non tamen infra quattuor, nec 
ultra duodecim. 
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tain an express statement or its equivalent, indicating invalidity in 
the case of a violation of the law 

The same should be said with regard to the oral appointment, 
since canon 364, § 1, contains no invalidating clause.’ 

Whatever one may think of the less common opinion that views 
the consultation of canon 105, 1°, as required only for licit action, 
there seems no doubt that the consultation of the examiners re- 
quired in canon 2148, § 1, belongs to the substance of the procedure.5 
Canon 2152, § 1, definitely and explicitly requires for validity the 
consultation of the examiners with regard to the defense proposed 
by the pastor who is to be removed. 

In the case proposed herewith, the examiner designate need not 
fear to act. Whatever irregularity occurred in his appointment 
affected the licitness of it, not its validity. 


VALID ACTION OF PRO-SYNODAL JUDGE 


The bishop was visiting my parish when he heard of the death of one of the 
synodal judges. He immediately told me that I was appointed pro-synodal 
judge. Obviously, he had no opportunity of consulting the diocesan consult- 
ors prior to my appointment. I have heard nothing more from the bishop, 
but yesterday I received an appointment from the Officialis requesting me to 
serve on a collegiate tribunal in a marriage case. Can I exercise this function 


validly? 
INSECURUS 


2Can. 11. Irritantes aut inhabilitantes eae tantum leges habendae sunt, 
quibus aut actum esse nullum aut inhabilem esse personam expresse vel 
aequivalenter statuitur. 


3 Can. 364, §1. Nominatio eorum qui praedicta officia vel munera [in curia 
dioecesana] exercent, scripto consignetur, ad normam can. 159. 

Can. 159. Cuiuslibet officii provisio scripto consignetur. 

D’Angelo seems to stand alone in requiring the writing for the validity of 
the appointment—cf. La Curia Dioecesana a norma del Codice di Diritto 
Canonico, (Giarre [Sicilia]: P. Lisi, 1922), I, 4; cf. Connolly, Synodal Ex- 
aminers and Parish Priest Consultors, The Catholic University of America 
Canon Law Studies, n. 177 (Washington, D. C.: The Catholic University of 
America Press, 1943), p. 85. 

4 See the arguments for the two views in Beste, Introductio in Codicem 
(2. ed., Collegeville, Minn.: St. John’s Abbey Press, 1944), pp. 161, 162. 


5 Cf. Coronata, Institutiones Iuris Canonici, IV (Taurini: Marietti, 1933), 
n. 1585. 
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Though canon 364, § 1, requires that the appointment of curial 
officials should be in writing, it does not invalidate, expressly or 
equivalently, an appointment made orally. Neither does canon 159 
which, dealing with appointments to offices in general, requires that 
they be made in writing. 

It is not only for the removal of synodal and pro-synodal judges 
that the bishop must hear the diocesan consultors.1 When it is a 
pro-synodal judge that is appointed, the bishop must also hear the 
diocesan consultors in regard to it.2_ The stricter and more common 
view would require this consultation for the validity of the appoint- 
ment. However, the contrary view does not lack probability.® 

From the foregoing it seems justified to conclude that in the given 
case the pro-synodal judge may act as a member of the collegiate 
tribunal for which he has been designated. Even if the diocesan 
consultors had no voice in his appointment, the validity of the 
appointment is supported by sufficient extrinsic authority to warrant 
his valid participation. Moreover, the lawfulness of his appoint- 
ment is a matter which he has a right, if not a duty, to presume, 
in the absence of proof sufficient to give him moral certainty of the 
contrary. It is entirely probable that the diocesan consultors were 
heard in the matter prior to the action of the Officialis. In any 
event, if one’s appointment is valid, one acts lawfully when one 
assumes the duties it involves. 

1 Can. 388. Removeri ab Episcopo nequeunt Goda synodales], nisi ex 


gravi causa et de consilio Capituli cathedralis [the board of diocesan con- 
sultors]. 


2 Can. 1574, §1. In qualibet dioecesi presbyteri probatae vitae et in iure 
canonico periti, etsi extradioecesani, non plures quam duodecim eligantur ut 
potestate ab Episcopo delegata in litibus iudicandis partem habeant; quibus 
nomen esto tudicum synodalium aut pro-synodalium, si extra Synodum con- 
stituuntur. 

§2. Quod ad eorum electionem, substitutionem, cessationem aut remoti- 
onem a munere attinet, serventur praescripta can. 385-388. 

Can. 386, §1. Examinatoribus et parochis consultoribus [mecnon et iudicibus 
synodalibus] medio tempore inter unam et aliam Synodum demortuis vel alia 
ratione a munere cessantibus, alios pro-synodales Episcopus substituat de 
consilio Capituli cathedralis [the board of diocesan consultors]. 

§2. Quae regula servetur quoque in examinatoribus et parochis consultori- 
bus [necnon et iudicibus pro-synodalibus] constituendis quoties Synodus non 
habeatur. 


3 For the two views cf. Beste, Introductio in Codicem, pp. 161, 162. 
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INCARDINATION OF SYNODAL JUDGE 


While I have never had a parochial position in this diocese higher than that 
of assistant [vicarius cooperator], I have served as synodal judge. When I 
came into the diocese, I brought with me a letter from the bishop of the 
diocese for which I had been ordained. That letter gave me perpetual per- 
mission to leave the diocese. Now the bishop of the diocese in which I have 
been serving requests me to return to my former diocese. Am I not incardi- 
nated in the diocese in which I am now serving? 

EXHAUSTUS 


McBride argues that a synodal judge possesses ordinary power, 
insisting that though canon 1574, § 1, states that they are to partici- 
pate in trials with power delegated by the bishop, this terminology 
aims at pointing to the fact that the power of the synodal judge is 
communicated and that it is not native to his position. Hilling, 
on the other hand, states that the appointment of a synodal judge 
simply implies a recognition of the qualifications which are required 
of the one who will receive delegated power when he is constituted 
a judge in the tribunal for a definite case or cases.” 

McBride, however, avers that even if the power were not ordi- 
nary, there is some degree of at least delegated power attached to 
the office of synodal judge in specie. Since he holds that delegated 
power is sufficient to constitute an element of an office in the strict 
sense,® and since he sees objective perpetuity in the office as such, 
he concludes that it can indeed be elevated to the rank of a benefice, 
but not of a residential benefice. 

Since canon 114 requires for virtual incardination that a resi- 
dential benefice be conferred on a priest whose bishop has given him 
perpetual leave of absence, it seems fully warranted to conclude that 
the appointment of a priest to the position of a synodal judge cannot 
operate as a virtual incardination. 

The priest in the given case must, therefore, either return to his 
former diocese or seek incardination elsewhere. 


1 Incardination and Excardination of Seculars, pp. 466-468. 

2“ Kirchliches officium und potestas ordinaria”—Archiv fiir katholisches 
Kirchenrecht, CX VII (1937), 433. 

3In this he agrees with Vermeersch-Creusen, II (5. ed., Mechliniae-Romae: 
H. Dessain, 1934), n. 742. 


Becrees and Merisinns 


CANONICAL 
EPISTULA? 


Ad Emos ac Revmos PP. DD. Cardinales Archiepiscopos et 
Excmos PP. DD. Archiepiscopos, Episcopos Locorumque Ordinarios 
Foederatorum Statuum Americae Septentrionalis: De Ampliori Ex- 
truendo Pontificio Collegio Suis Clericis Efformandis Ac De Insti- 
tuto Condendo Sacerdotibus Ad Altiora Studia Provehendis In 
Urbe. 


PIUS PP. XII 


Beloved Sons and Venerable Brethren.—The approaching reestab- 
lishment here in Our dear Rome of the North American College, the 
knowledge of whose reopening has been communicated to Us by the 
rector, affords Us the welcome opportunity of addressing Our pater- 
nal words to you, the Members of the Hierarchy in the United 
States. We rejoice not only in the fact that after a lapse of eight 
years you are once more sending your chosen young men to study in 
Our beloved City, to imbibe the sacred wisdom of Holy Mother the 
Church at its very source and to be nourished at the very heart of 
the Catholic world, but that you are also planning to erect in the 
very shadow of Our own dwelling a new and greater seminary to 
care for ever more young levites from America. 

It was Our predecessor of blessed memory, Pius IX, who nearly 
one hundred years ago first proposed to the American Bishops that 
they establish a national seminary in Rome and it was the same 
Pontiff who purchased and graciously granted the use of the edifice 
that has housed the American students ever since that time. 

Surely there is evident the hand of Divine Providence in the fact 
that the first steps were taken on the occasion of the definition of 
the dogma of the Immaculate Conception and that the College itself 
was opened for the first time on the very eve of the feast, on Decem- 
ber 7th, 1859. And since that day Our Heavenly Mother, Queen of 
the Clergy, has never ceased to bless with every manifestation of 


1 AAS, XL (1948), 108-110. 
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divine favor a work that is of necessity so close to Her maternal 
heart. The students nurtured in tender love of their Mother and 
Queen, developed in the image of Her Divine Son, enlightened in the 
sacred sciences learned at the feet of Christ’s Vicar, made strong 
and courageous by their close association with the places sanctified 
by the Prince of the Apostles and the martyrs, have returned to 
their own country to win ever greater triumphs for Christ and His 
Holy Spouse. As pastors and teachers, as administrators and also 
as bishops of the Church in America, the men trained here have - 
always been marked with an especial loyalty to Us and to Our 
illustrious Predecessors, an inevitable consequence of their sojourn 
in this City, the See of Peter and of Peter’s Successors. 

Today as We look about the City of Rome We see on all sides the 
flower of the youth of the world, even from the most distant nations, 
drawn here by a common faith, sustained by common ideals, being 
trained in the same doctrine, sharing the same Divine Sacrifice, and 
all united by the same bonds of attachment to Us. Surely they are 
giving to the leaders and to the peoples of every land a magnificent 
example of unity and of the ability of mankind to live together in 
Christian peace and concord. The concurrence of so many thou- 
sands of men, later destined to play such an important part in the 
salvation of souls over the whole face of the earth, is a great conso- 
lation to Us; and it should be to you, Beloved Sons and Venerable 
Brethren, a reason especially appealing at this time, to be prompt 
in making every sacrifice necessary to maintain and even to enlarge 
the national seminary of your country. 

So it is with particular joy that We have learned of your pro- 
posals to erect an even finer seminary and to plant your roots even 
closer to Us. Your wisdom and courage to look to the future and 
to plan for almost three hundred of your seminarians to study in 
Rome represent a most worthy initiative that can elicit only Our 
warmest commendation. At the same time you are keeping a close 
tie with your old and honored traditions in putting the former col- 
lege building to use as a house of studies for priests wishing to train 
themselves in the higher branches of the sacred sciences. Both of 
these projects call forth Our heartiest approval and support and the 
return in grace and wisdom that will accrue to the Church in 
America will amply reward the expenditures and sacrifices that are 
necessarily involved in their realization. 
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The united action taken in this matter by the American Hier- 
archy, always so ready and generous in their support of all measures 
for the extension of the Kingdom of Christ, once more demonstrates 
the flourishing condition of the Faith in your great nation. We are 
sure that the bishops and priests and people will rally to the support 
of a cause that promises so much for the Church and which is so 
close to Our own heart. Already an abundant and fruitful harvest 
for God and for souls has been garnered from the past eighty-nine 
years of the existence of the North American Colleges and now your 
decisions for the future give abundant hope that succeeding genera- 
tions will continue, in greater measure and with more ample facili- 
ties, to enjoy the richest blessings stemming from a priesthood 
nourished in the Eternal City. 

With great joy then We give Our blessing to the plans that have 
been made known to Us by the rector for the future of your semi- 
nary. We shall follow their unfolding and their realization with 
intimate pleasure and personal interest and, as a token of Our en- 
couragement in the great task that les ahead, We impart to you, 
Beloved Sons and Venerable Brethren, as also to the priests and 
faithful of the United States, Our paternal Apostolic Benediction. 

Given at the Vatican on the eighteenth day of February one 
thousand nine hundred and forty-eight, the ninth year of Our 
Pontificate. 

PIUS: PRy AI 


* * * * * 


CONSTITUTIO APOSTOLICA 


De Sacris Orpinipus DIAcONATUS, PRESBYTERATUS 
ET Episcopatus ! 


PIUS EPISCOPUS 
Servus ServoruM Dest 
Ap PERPETUAM Ret MeMmorIAM 


1, Sacramentum Ordinis a Christo Domino institutum, quo tradi- 
tur spiritualis potestas et confertur gratia ad rite obeunda munia 
ecclesiastica, unum esse idemque pro universa Ecclesia, catholica 


1 AAS, XL (1948), 5. 
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fides profitetur; nam sicut Dominus Noster Iesus Christus Ecclesiae 
non dedit nisi unum idemque sub Principe Apostolorum regimen, 
unam eandemque fidem, unum idemque sacrificium, ita non dedit nisi 
unum eundemque thesaurum signorum efficacium gratiae, id est 
Sacramentorum. Neque his a Christo Domino institutis Sacramentis 
Ecclesia saeculorum cursu alia Sacramenta substituit vel substituere 
potuit, cum, ut Concilium Tridentinum doceét, (Conc. Trid., Sess. 
VII, can. 1, De Sacram. in genere) septem Novae Legis Sacramenta 
sint omnia a Iesu Christo Domino Nostro instituta et Ecclesiae 
nulla competat potestas in “substantiam Sacramentorum”, id est 
in ea quae, testibus divinae revelationis fontibus, ipse Christus 
Dominus in signo sacramentali servanda statuit. 

2. Quod autem ad Sacramentum Ordinis de quo agimus spectat, 
factum est ut, non obstante eius unitate et identitate, quam nemo 
unquam e catholicis in dubium revocare potuit, tamen, aetatis pro- 
gressu, pro temporum et locorum diversitate, illi conficiendo ritus 
varii adiicerentur; quod profecto ratio fuit cur theologi inquirere 
coeperint, quinam ex illis in ipsius Sacramenti Ordinis collatione 
pertineant ad essentiam, quinam non pertineant: itemque causam 
praebuit dubiis et anxietatibus in casibus particularibus, ac prop- 
terea iterum iterumque ab Apostolica Sede humiliter expostulatum 
fuit, ut tandem quid in Sacrorum Ordinum collatione ad validitatem 
requiratur, suprema Ecclesiae auctoritate decerneretur. 

3. Constat autem inter omnes Sacramenta Novae Legis, utpote 
signa sensibilia atque gratiae invisibilis efficientia, debere gratiam 
et significare quam efficiunt et efficere quam significant. Iamvero 
effectus, qui Sacri Diaconatus, Presbyteratus et Episcopatus Ordi- 
natione produci ideoque significari debent, potestas scilicet et gratia, 
in omnibus Ecclesiae universalis diversorum temporum et regionum 
ritibus sufficienter significati inveniuntur manuum impositione et 
verbis eam determinantibus. Insuper nemo est qui ignoret Ecclesiam 
Romanam semper validas habuisse Ordinationes graeco ritu collatas 
absque instrumentorum traditione, ita ut in ipso Concilio Florentino, 
in quo Graecorum cum Ecclesia Romana unio peracta est, minime 
Graecis impositum sit, ut ritum Ordinationis mutarent vel illi instru- 
mentorum traditionem insererent: immo voluit Ecclesia ut in ipsa 
Urbe Graeci secundum proprium ritum ordinarentur. Quibus col- 
ligitur, etiam secundum mentem ipsius Concilii Florentini, tra- 
ditionem instrumentorum non ex ipsius Domini Nostri Iesu Christi 
voluntate ad substantiam et ad validitatem huius Sacramenti 
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requiri. Quod si ex Ecclesiae voluntate et praescripto eadem alli- 
quando fuerit necessaria ad valorem quoque, omnes norunt Ecclesiam 
quod statuit etiam mutare et abrogare valere. 

4. Quae cum ita sint, divino lumine invocato, suprema Nostra 
Apostolica Auctoritate et certa scientia declaramus et, quatenus 
opus sit, decernimus et disponimus: Sacrorum Ordinum Diaconatus, 
Presbyteratus et Episcopatus materiam eamque unam esse manuum 
impositionem; formam vero itemque unam esse verba applicationem 
huius materiae determinantia, quibus univoce significantur effectus 
sacramentales,—scilicet potestas Ordinis et gratia Spiritus Sancti,— 
quaeque ab Ecclesia qua talia aceipiuntur et usurpantur. Hine 
consequitur ut declaremus, sicut revera ad omnem controversiam 
auferendam et ad conscientiarum anxietatibus viam praecludendam, 
Apostolica Nostra Auctoritate declaramus, et, si unquam aliter 
legitime dispositum fuerit, statuimus instrumentorum traditionem 
saltem in posterum non esse necessariam ad Sacrorum Diaconatus, 
Presbyteratus et Episcopatus Ordinum validitatem. 

5. De materia autem et forma in uniuscuiusque Ordinis collatione, 
eadem suprema Nostra Apostolica Auctoritate, quae sequuntur 
decernimus et constituimus: In ordinatione Diaconali materia est 
Episcopi manus impositio quae in ritu istius Ordinationis una occur- 
rit. Forma autem constat verbis “ Praefationis”’ quorum haec sunt 
essentialia ideoque ad valorem requisita: “ Emitte in eum, quae- 
sumus, Domine, Spiritum Sanctum, quo in opus ministerw tui fideli- 
ter exsequendi septiformis gratiae tuae munere roboretur”. In 
Ordinatione Presbyterali materia est Episcopi prima manuum im- 
positio quae silentio fit, non autem eiusdem impositionis per manus 
dexterae extensionem continuatio, nec ultima cui coniunguntur 
verba: “ Accipe Spiritum Sanctum: quorum remiseris peccata, ete.”. 
Forma autem constat verbis ‘“ Praefationis” quorum haec sunt 
essentialia ideoque ad valorem requisita: “ Da, quaesuwmus, omntpo- 
tens Pater, in hunc famulum tuum Presbyterii dignitatem; innova 
m visceribus eius spiritum sanctitatis, ut acceptum a Te, Deus, 
secundt meriti munus obtineat censuramque morum exemplo suae 
conversationis insinuet ”. Denique in Ordinatione seu Consecratione 
Episcopali materia est manuum impositio quae ab Episcopo conse- 
cratore fit. Forma autem constat verbis “ Praefationis ”, quorum 
haec sunt essentialia ideoque ad valorem requisita: “ Comple in 
Sacerdote tuo ministeriti tut summam, ut ornamentis totius glorifica- 
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ttonis instructum coelestis wnguenti rore sanctifica”. Omnia autem 
haec fiant sicut per Apostolicam Nostram Constitutionem “ Episco- 
palis Consecrationis” diei trigesimi novembris anni MCMXLIV 
statutum est. 

6. Ne vero dubitandi praebeatur occasio, praecipimus ut impositio 
manuum in quolibet Ordine conferendo caput Ordinandi physice 
tangendo fiat, quamvis etiam tactus moralis ad Sacramentum valide 
conficiendum sufficiat. 

Tandem quae supra de materia et forma declaravimus ac statui- 
mus, nequaquam ita intelligere fas sit ut vel paulum negligere vel 
praetermittere liceat ceteros “ Pontificalis Romani” ritus consti- 
tutos; quin immo iubemus ut omnia data praescripta ipsius “ Pon- 
tificalis Romani” sancte serventur et perficiantur. 

Huius Nostrae Constitutionis dispositiones vim retroactivam non 
habent; quod si dubium aliquod contingat, illud huic Apostolicae 
Sedi erit subiiciendum. 

Haec edicimus, declaramus et decernimus, quibuslibet non ob- 
stantibus, etiam: speciali mentione dignis, proindeque volumus et 
iubemus ut eadem in “ Pontificali Romano” quadem ratione evi- 
dentia fiant. Nulli igitur homini liceat hance Constitutionem a 
Nobis latam infringere vel eidem temerario ausu contraire. 

Datum Romae, apud Sanctum Petrum, die trigesimo novembris, 
in festo S. Andreae Apostoli, anno millesimo nongentesimo quadra- 
gesimo septimo, Pontificatus Nostri nono. 


PIUSTP PE. xT 


* * * % % 


MOTU PROPRIO 


De FAcULTATE AUDIENDI CONFESSIONES SACERDOTIBUS AERIUM ITER 
ARRIPIENTIBUS CONCEDENDA 


PIUsSuee ext 


Animarum studio compulsi, cum huic Apostolicae Sedi nonnulli 
significaverint locorum Ordinarii opportunum esse praescripta can. 
883 C.LC., circa facultatem audiendi confessiones sacerdotibus 
maritimum iter arripientibus factam, ad aéria extendere itinera, 
Nos, plane noscentes huiusmodi itinera impraesentiarum cotidie 
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frequentiora evadere ac volentes ut chiistifidelibus haud desit com- 
modum quod e laudato Ordinariorum desiderio animarum proveniret 
sanctificationi, magna cum animi Nostri oblectatione eiusmodi 
amplectimur votum ac motu proprio, certa scientia et matura 
deliberatione, de Apostolicae potestatis plenitudine, statuimus ac 
decernimus ut quae can. 883 C.1.C. de facultate excipiendi confes- 
siones sanciuntur pro sacerdotibus maritimum iter habentibus, 
valeant atque extendantur, consentaneis quidem clausulis, ad sacer- 
dotes iter aérium facientes. : 

Quae per Apostolicas has Nostras Litteras decrevimus motu 
proprio datas, firma ac valida in perpetuum manere praecipimus, 
contrariis quibuslibet minime obstantibus; ac praeterea iubemus ut 
ea vigere incipiant simul ac eaedem praesentes Nostrae Apostolicae 
Litterae in Commentario Officiali Acta Apostolicae Sedis nuncupato 
insertae fuerint. 

Datum Romae, apud Sanctum Petrum, die XVI mensis Decembris 
anno MCMXXXXVII, Pontificatus Nostri nono.? 


PIUS PP. XII 
* * * * * 
SACRA CONGREGATIO DE PROPAGANDA FIDE 
DECRETUM 


Des CONFIRMATIONE ADMINISTRANDA Its, Quit Ex Gravr Morso In 
PrericuLto Mortis Sunt ConstiTuTi 


Post latum a Sacra Congregatione de Disciplina Sacramentorum 
decretum “Spiritus Sancti munera” diei XIV Septembris an. 1946 
(cf. Acta Apostolicae Sedis, vol. XX XVIII, 1946, p. 349) ad Sacrum 
hoc Consilium Christiano nomini propagando plures Ordinariorum 
missionum preces, ad easdem amplioresve facultates obtinendas, 
pervenerunt. 

Quas Ssmus D.N. Pius Div. Prov. Papa XII, in Audientia diei 
XVIII huius mensis, referente infrascripto Cardinali Praefecto, 
benigne suscipere dignatus est. 

Omnibus itaque Ordinariis locorum ab hac Sacra Congregatione 
de Propaganda Fide dependentibus potestatem Sanctissimus fecit, 
absque praeiudicio ceterorum indultorum quibus in re iam fruuntur, 
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ut Sedis Apostolicae indulto (can. 782, § 2), tribuere valeant omni- 
bus sacerdotibus sibi subditis curamque aust gerentibus, facul- 
tatem sacram Confirmationem fidelibus sive adultis sive infantibus, 
intra fines missionalis circumscriptionis exstantibus et in mortis 
periculo constitutis, valide ministrandi; necnon licite in ipso loco 
residentiae Bmiccepe absente tamen euobbel Episcopo vel legitime 
impedito; servataque formula a Rituali Romano statuta. 
Praesens vero decretum eadem Sanctitas Sua confici publicique 
iuris fieri mandavit. 
Datum Romae, ex Aedibus Sacrae Congregationis de Propaganda 
Fide, die XVIII mensis Decembris, anno Domini MCMXXXXVII2 
P. Carp. Fumasoni Bionnt, Praefectus 
iets 8 
C. ConsTantINI, Arch. Theodos. in Arcadia, a Secretis 


= * *¥ * * 


May Devotions 


To encourage prayers for peace during the month of May our 
Holy Father issued an encyclical Auspicia quaedam. 


* % * * * 


Sopautity Day INDULGENCE 
Our Holy Father renewed the plenary indulgence for Sodality 
Day, May 9. It was originally granted in 1940 for a period of 
seven years. 


* * % * * 


WEEK Day BINATION IN FRANCE 


It is reported that for a period of two years the privilege of bina- 
tion on week days has been granted to the priests of France on days 
on which a funeral or a marriage is scheduled, if no other priest is 
available. No stipend is allowed for the second Mass. 


* * * * * 
APPROVAL OF MIRACLES 


A decree of the Sacred Congregation of Rites has indicated the 
approval of the two required miracles for the canonization of Blessed 
Jeanne Delestonnac, Foundress of the Daughters of Mary, who died 
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in 1640 and was beatified in 1900. A similar decree indicated the 
approval of the two miracles required for the canonization of 
Blessed Vincenza Gerosa, Foundress of the Sisters of Charity of 
Blessed Capitanio. 


*% * * * * 


Mrxep MARRIAGES IN RICHMOND 


In the Diocese of Richmond mixed marriages have been forbidden 
in private homes, on Sundays, and after five in the afternoon. They 
may take place in the rectory or in church but not at Mass. 


* * * * * 


Joint Lerrer oF Mexican HImRARCHY 


A joint letter of the Mexican Hierarchy to the clergy laid down 
the following six-point program: 1) the preparation of the clergy 
for direct social action in behalf of inhabitants of rural areas; 2) the 
establishment of social enterprises for economic and moral aid to 
farmers; 3) mediatory action among the wealthy with a view to 
encouraging their sharing their wealth in the promotion of social 
enterprises; 4) the education of the farmer in the direction of love 
of his land and of agricultural production; 5) the encouragement of 
the people to place confidence in the civil authorities; 6) a wide- 
spread diffusion of Catholic social doctrine among the wealthy and 
the poor. 


* * * + * 


NintH INTERNATIONAL CONFERENCE OF AMERICAN 
StaTes AT Bogota 


The ninth international conference of American States opened at 
Bogota with Mass of the Holy Ghost. A message was sent by our 
Holy Father through the Secretary of the Sacred Congregation for 
Extraordinary Ecclesiastical Affairs to Archbishop Ismael Perdomo. 

After the uprising that occurred during the conference, Archbishop 
Perdomo issued a pastoral pointing to the causes of it as the lack of 
religious and moral education as well as the social injustice suffered 
by the working classes. He urged those who took part in the sacri- 
leges to repent, citing the censures incurred by those who do violence 
to monasteries, who seize ecclesiastical property, or who commit 
outrages against the clergy or religious. Triduums were offered 
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throughout the archdiocese in reparation. In the tumult of those 
days, the archbishop’s residence was destroyed, as was the nuncia- 
ture of the Apostolic Nuncio. 

The Hierarchy of Colombia also issued a pastoral appealing for 
a Christian social order in which justice and charity rather than 
violence and hate may reign. It pointed to the respective duties of 
the “ haves” and the “ have nots”. 


* * * % * 


PASTORAL OF ENGLISH HIpRARCHY 


The Hierarchy of England and Wales issued a six-point plan to 
fight revolution and anarchy, emphasizing the duty of Catholics 
to love all men throughout the world and to be apostles of Christian 
social justice. It insisted that Catholic workers should infuse the 
Christian spirit into all their activities and it recommended the 
Young Christian Workers’ Movement and other similar organi- 


zations. 
¥ * * * * 


HUNGARIAN PASTORAL LETTER 


Joseph Cardinal Mindszenty, Primate of Hungary, released a 
pastoral letter in which he warned that those who aid the govern- 
ment’s program of nationalization of schools will be barred from the 
reception of the Sacraments. 


SECULAR 


ExtTrA-STAte Divorces 


On June 7, by a vote of 7-2 (Justices Jackson and Frankfurter 
dissenting), the Supreme Court of the United States, relying on 
Article IV, section 1, of the Federal Constitution, which provides 
that full faith and credit shall be given in each State to the public 
acts, records, and judicial proceedings of every other State, held 
that the granting of a divorce in one State is conclusive as to the 
residence of the petitioner if both parties were before the court and 
had an opportunity of questioning the court’s jurisdiction, provided 
that the State granting the divorce would not allow the divorce to be 
attacked in any other suit. By this ruling a Massachusetts statute 
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of 1835 was nullified, a statute under which the two cases involved 
had been decided by Massachusetts courts adversely to divorces 
granted in Nevada and Florida respectively. The Massachusetts 
statute provided: “ If an inhabitant of this Commonwealth goes into 
another jurisdiction to obtain a divorce for a cause occurring here 
while the parties resided here, or for a cause which would not 
authorize a divorce by the laws of this Commonwealth, a divorce so 
obtained shall be of no force or effect in this Commonwealth ”. 

In 1942 the Supreme Court of the United States in Williams v. 
North Carolina had held that the bona fide domicile of one spouse 
was sufficient jurisdictional basis for the court granting the divorce, 
even though the other spouse had been served only by publication. 
This superseded the ruling in Haddock v. Haddock? which had re- 
quired personal jurisdiction over both spouses in order that sister 
States might be bound by divorce decrees. 

After the 1942 decision, North Carolina’s courts proceeded to 
inquire whether in the Williams case one of the spouses actually 
did have a bona fide domicile in Nevada. That is, they opened the 
question already at least implicitly decided by the Nevada courts: 
did the latter have jurisdiction by reason of the bona fide domicile 
of one of the parties? And they answered negatively. Their right 
to go behind the decision in this manner was upheld by the Supreme 
Court of the United States in 1945.3 It is this conclusion that the 
decision of June 7 of this years seems to supersede. 


However, in spite of this conclusion, the Supreme Court of the 
United States on the same day argued that a State can, even after 
a divorce granted in another State, require a continuation of pay- 
ments ordered by its courts on the occasion of previous separation 
proceedings. Two cases from New York were involved in this deci- 
sion, in both of which the New York Court of Appeals had held that 
the respective husbands must continue making those payments. 
Justice Douglas said for the seven Justices who made up the major- 
ity that the ruling of the New York court with regard to the law 
of its own State was binding on the Supreme Court of the United 
States; that if the State’s policy allowed a legal separation order to 


1317 U.S. 287; 63 Sup. Ct. 207. 
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3 325 U.S. 226, 65 Sup. Ct. 1092. 
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survive a full divorce decree, then it survived; and that the contrary 


provision of the Nevada law cannot be imposed on the New York 
courts. 


* * * * * 


FREEDOM OF LOUDSPEAKERS 


By a 5-4 decision the Supreme Court of the United States on 
June 7 stood for the freedom of loudspeakers. The case involved 
the action of a member of Jehovah’s Witnesses who set up a loud- 
speaker in Outwater Park, Lockport, N. Y., for which he was fined 
and jailed. This action of the city was unconstitutional, as was 
the city ordinance that was relied on as its justification. However, 
the opinion admitted that a city may have rules regarding the hours 
at which a loudspeaker may be used and the degree of noise it can 
make, and may require permits for its use in order to prevent a 
contest between two or more of them at the same time. Justices 
Jackson and Frankfurter, joined in dissenting by Justice Reed and 
Burton, argued that loudspeakers destroyed the individual’s right 
not to listen. 


* * * * % 


FISHERMAN’S RIGHTS 


By a vote of 7-2 (Justices Reed and Jackson dissenting) the 
Supreme Court of the United States on June 7 declared unconstitu- 
tional a California law providing that a fishing license could not be 
obtained by an alien who could not become a citizen, that is, a 
Japanese. 


* * * * * 


SEARCH AND SEIZURE 


By a 5-4 vote, the Supreme Court of the United States held that 
it was a violation of the Fourth Amendment to the Federal Consti- 
tution to seize mash and stills without a warrant. In the case 
involved, a planted Treasury agent had kept his superior informed 
as to the illegal activities of a group of “ moonshiners””. When they 
raided the farm on which the activities were conducted they arrested 
one man and seized the evidence. The arrest was held as legal, 
since the man seized was caught in the act of committing a felony. 
With regard to the seizure, however, Justice Murphy said: “The 
Fourth Amendment was designed to protect both the innocent and 
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the guilty from unreasonable intrusions. . . . Sad experience has 
taught that the right to search and seize should not be left to the 
mere discretion of the police, but should as a matter of principle be 
subject to the requirements of previous judicial sanction wherever 
possible. The effective operation of government, however, could 
hardly be embarrassed by the requirement that arresting officers 
who have three months within which to secure the authorization of 
judicial authority for making search and seizure should secure such 
authority.” 


Drarr BILL 


On June 10 the Senate passed the draft bill by a vote of 78-10. 
It reestablishes Selective Service to bring the Army, Navy and Air 
Forces to new authorized strengths, by an increase of approximately 
half a million men. A similar increase is authorized for the reserves. 
Registration is required of male citizens and aliens between the ages 
of eighteen and twenty-five. High school students are deferred until 
graduation, failure, or their reaching the age of twenty. College 
students are deferred until the end of the school year. Ministers 
and divinity students are deferred. 

As a result of modifications required by the House, the bill as 
signed by the President raised the lower age limit from eighteen 
years to nineteen. It also postponed operative effect of the draft 
for ninety days and restricted the period of service to twenty-one 
months. 


FEDERAL AID TO COLLEGES 


A special committee of the Commission on Christian Higher Edu- 
cation of the Association of American Colleges says that the exclu- 
sion of private universities and colleges from federal benefits would 
result in the complete secularization and federal control of American 
higher education because it would mean the death of most of the 
private schools. The committee argued that service to the public 
rather than public control should be the principal criterion of a 
school’s eligibility for funds. 


* * * * * 
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Hovusine Bruwu 


A recommendation of the Social Action Department of the Na- 
tional Council of Catholic Women was read by Senator James E. 
Murray of Montana in the debate preceding the passing of the 
Taft-Ellender-Wagner housing bill. 


* * * * * 


Tart Brut Aipingc Epucation 


The Taft Federal Aid to Education Bill passed the Senate 58-22. 
It permits the allocation of $300,000,000 a year to the States for 
distribution among their schools. Catholic and other private schools 
would receive aid only when the State Constitutions permit. 

Previously by a vote of 66-14 the Senate defeated an amendment 
proposed by Senator Brien McMahon of Connecticut under which 
an additional $5,000,000 would have been allocated to assist private 
and parochial schools defray expenses for health, transportation, 
and textbooks. 


ADMISSION OF DISPLACED PERSONS 


The House Judiciary Committee approved a bill to admit 200,000 
displaced persons from Europe over a two-year period and to permit 
15,000 already here to remain. The entrance of these persons, the 
bill provides, is to be charged against future quotas. Top priority 
is given those with technical training; next, those who are blood rela- 
tives of citizens of the United States or of aliens lawfully residing 
here. 

During the last days of the 80th Congress, the conferees of the 
House and Senate agreed on a measure which was signed by the 
President with reluctance. In signing it he criticized the limiting 
of eligibility for admisson to those displaced persons who entered 
Germany, Austria or Italy on or before December 22, 1945. He said 
that most of the Jewish displaced persons who had entered those 
countries prior to that date had already left and that most Jews 
there at this time had arrived after that date. He further insisted 
that many anti-Communist refugees of the Catholic faith came into 
the American zones after the date specified. He also found fault 
with the mortgaging, up to fifty per cent, of the future immigration 
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quotas of the respective countries and with the requirement that 
forty per cent of those admitted must come from areas annexed by 
a foreign power. He found himself also in conflict with the priori- 
ties as just noted (and with another basis of priority set forth in 
the bill: the bearing of arms against enemies of the United States) 
and with the requirement that the refugee must have the assurance 
of a job and of housing quarters without displacing a citizen here. 


* * * * * 


MarsHALL PLAN FUNDS 


During the last hours of the sessions of the 80th Congress both 
Senate and House passed an appropriation bill in excess of six mil- 
lion dollars to finance the Economic Cooperation Administration 
(Marshall Plan) to aid European and Asiatic economic, industrial 
and agricultural recovery. The funds, if necessary, may be spent 
within a period of twelve months. 


* * * = * 


UNDESIRABLE ALIENS 


A new act signed by the President authorizes the Attorney General 
to exclude any undesirable alien who by deceit obtains visas from 
consular authorities. 


* * * * * 


CHARTER OF CATHOLIC WAR VETERANS 


By a 44-15 vote, a bill to grant a charter to the Catholic War 
Veterans was sent back to the Senate Judiciary Committee. 


* * * * * 


VETERANS IN CATHOLIC COLLEGE 


By a 4-1 decision, the New York Appellate Division, Third De- 
partment, affirmed the ruling of the Supreme Court of New York 
and dismissed a suit challenging the allocation of $128,000 from the 
New York State Housing Fund to Canisius College, Buffalo, for 
additional facilities for veteran-students. The decision held that 
the challenger showed no special rights or interests other than those 
common to all taxpayers and citizens. 


* * * * * 
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JEHOVAH’s WITNESSES ON PRIVATE PROPERTY 


The Court of Appeals in Albany ruled unanimously that the 
Metropolitan Life Insurance Company had the right to bar Jehovah’s 
Witnesses from preaching or selling magazines within apartment 
buildings in Parkchester, a housing development owned by the 
Company. 


* * * * * 


City BAN on Morton Picture 


The Court of Appeals in Albany ruled that a city has a right to 

ban a motion picture even though it has been approved by the State 

censorship department. The case involved New York’s ban of The 
Outlaw. 


* * * * * 


MASSACHUSETTS’ CONTRACEPTIVE BILL 


Opposition to a bill proposed by the Planned Parenthood League 
was voiced by the Archbishop of Boston and the Bishops of Spring- 
field and Fall River. The bill would have repealed the State’s ban 
on the dissemination of birth control information to permit phy- 
sicians to give such information to married persons. The bill was 
defeated by a vote of 22-15 in the Senate and a vote of 130-84 in 
the House. The sponsors must now obtain five thousand additional 
signatures to a petition in order to have the measure placed on the 
ballot for the State elections in November. 


* a * * *% 


GraNnp Rapips Boarp or EDUCATION 
The Board of Education of Grand Rapids has ruled that a census 
of Sunday school or religious preference cannot be taken in the 
public schools even on a voluntary basis. 


* * * * * 


' Strate AID IN QUEBEC 


The legislature of Quebec has authorized the payment of $4,000,000 
to Laval University and $2,800,000 to the University of Montreal 
(both Catholic universities), as well as $1,000,000 to Bishops’ Uni- 
versity, a Church of England school. 


* % * % * 


376 THE JURIST 


RELIGION IN SCHOOLS OF ONTARIO 


Religious teaching in the public schools of Ontario was approved 
by the Ontario Educational Association at its convention in To- 
ronto. It asked the provincial government to provide short religious 
instruction courses. The law permits any school board to declare 
itself out of the plan, but only about fifty out of seven thousand 
have done so. In Ontario, Catholic schools, called “ separate” 
schools, are allowed to set up their own public school districts and 
to collect taxes from members. 


* *% * = = 


CONGRESS OF EUROPE 


Most Rev. Paul Fiobbe, Apostolic Internuncio to the Netherlands, 
attended in an unofficial capacity the Congress of Europe which 
opened at the Hague May 7 in the presence of representatives of 
twenty-two European countries, of all sixteen nations participating 
in the Marshall Plan, of exiled leaders of Yugoslavia, Czecho- 
slovakia, Romania, Finland, and of delegates from the Saar terri- 
tory, the French Occupation Zone of Germany, and Spain. 


* * = = = 


UN DegEcLARATION OF HUMAN RIGHTS 


In Ottawa, a joint Canadian Senate and House of Commons 
Parliamentary Committee, protesting that all mention of God has 
been omitted from the Declaration, suggested that the word “ Crea- 
tor” be inserted in the first article, which now reads: “ All men are 
born free and equal in dignity and rights. They are endowed by 
nature with reason and conscience, and should act toward one 
another like brothers.” 

In London, the “ Sword of the Spirit ”, founded in 1940 by the late 
Arthur Cardinal Hinsley, has begun a campaign for the insertion of 
four amendments to contain: 1) a clear definition and acknowledg- 
ment that the source of human rights is above and antecedent to 
the laws of governments; 2) a clear statement that the origin of the 
family is antecedent to that of the State and that it has God-given 
rights which the State cannot violate, including the right to a choice 
of education, the right of proper housing, and the right to the in- 
violability of the home; 3) an assertion that the right to property, 
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inclusive of the ownership of the means of production, is a funda- 
mental human right under the natural law and a prime requisite of 
human freedom; 4) an extension of juridical personality to all asso- 
ciations, corporations, institutions and similar bodies whose purposes 
are not inconsistent with the terms of the Declaration itself. 

As finally adopted the article on marriage reads: “Men and 
women of full age have the right to marry and to found a family, 
and are entitled to equal rights as to marriage. The family is the 
natural and the fundamental unit of society and shall be entitled 
to protection.” On the proposal of the Soviet representative, the 
Commission decided to add a provision that “marriage may be 
entered into only with the full consent of both spouses’. An unsuc- 
cessful effort was made by the Soviet representative to amend the 
marriage article so as to include a statement favoring equality in 
regard to the dissolution of marriage. 

The article adopted on freedom of religion reads as follows: 
“ Everyone has the right to freedom of thought, conscience, and 
religion; this right includes freedom to change his religion or belief, 
and freedom, either alone or in community with others, in public 
or in private, to manifest his religion or belief in teaching, practice, 
worship, and observance”. This article was adopted by eleven 
votes with none opposing, but the representatives of the following 
nations abstained from voting: Soviet Russia, the Ukraine, Byelo- 
Russia, and Yugoslavia. 


* * * % * 


CuBAN COMMUNIST Rapio STATION 


The Cuban Government has confiscated the Communist radio 
station, Mil Diez, in Havana. It will be reopened and operated by 
the Ministry of Communications. 


* % * * * 


CATHOLIC HOSPITALS IN ENGLAND 


The English Ministry of Health has agreed not to take over the 
sixty Catholic hospitals under the nationalizing Health Act, effec- 
tive July 5, by which it is authorized to take over all voluntary 
hospitals without compensation. However, the Catholic hospitals 
must maintain themselve on voluntary contributions and meet the 
standards required of hospitals supported by the State. They will 
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also place a large number of beds at the disposal of the regional 
boards to accommodate Catholic patients whose fees will be paid by 
the State Health Fund. 


* * * * i 


CHRISTIANITY IN PARLIAMENT 


Seventy-seven members of the Labor Party, members of the 
House of Commons, have established a Parliamentary Christian 
group to inspire legislation characterized by Christian principles. 


= * * * = 


SUSPENSION OF DEATH PENALTY IN ENGLAND 


By a vote of 245-222 the House of Commons adopted a motion to 
suspend the imposition of the death sentence for murder for a trial 
period of five years. 


* * * * * 


ENGLISH INTERDENOMINATIONAL RALLY 


At an interdenominational rally held in London under the presi- 
dency of Lord Halifax and attended by seven thousand persons, 
there were present representatives of England, France, Italy, Ger- 
many, Holland, Belgium, and Sweden. Its purpose was to mobilize 
Christian effort to insure that the attempt to unite Western Europe 
will have a sound Christian basis, to examine the Christian con- 
science, and to put right the wrong things that have caused millions 
to turn to evil schemes. 


* * * * * 


ITALIAN LEGISLATIVE PRESIDING OFFICERS 


On May 8 the Italian Senate and the Italian Chamber of Depu- 
ties both elected as their presiding officers members of the Christian 
Democrat Party. 


* * * * * 


GOVERNMENT AIp TO CaAssINO 


A grant of ten billion lire has been approved by the Italian Gov- 
ernment to be expended for the reconstruction of the town of Cassino 
and its neighboring communities. 


* * * * * 
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DECEMBER 8, A PortuauEsp Houmay 


The Portuguese Parliament has made December 8, the Feast of 
the Immaculate Conception, a public holiday. 


* * * * * 


CaTHOLIC ScHOOL IN FINLAND 


Finnish government authorities have approved plans for the estab- 
lishment of a self-supporting Catholic junior high school in Helsinki, 
principally for children of English-speaking parents, though the 
school will also be open to Finnish children. All courses will be 
given in English. In Finland here are three thousand Catholics in 
a predominantly Lutheran population. They are served by three 
churches and five priests under a Vicar Apostolic, Most Rev. Wil- 
liam P. B. Cobben. 


* * % * * 


TEXTBOOK PRIORITY IN AMERICAN ZONE 


According to textbook priority in the United States Zone of Ger- 
many, religious textbooks for elementary schools rate lowest of all; 
they are not even mentioned in regard to the supplies of secondary 
schools. 


* * * % * 


RELIGIOUS EDUCATION IN BERLIN 


Protestant and Catholic leaders have protested a measure adopted 
by the Berlin City Council outlawing confessional schools and 
restricting religious education in State schools to two hours a week. 
The measure must be approved by the section of the Four Powers 
Allied Command that is in charge of religious and educational 
affairs. Other provisions contained in it declare that the cost of 
providing religious instruction in the State schools must be borne 
by the churches themselves and specify that religious instruction 
will be given only to those children whose parents or guardians 
submit written requests to their respective churches. 


* % * * % 


Huncary ABOLISHES THREE ReLicious Houimays 


The Hungarian Government has declared three previously ob- 
served religious holidays to be ordinary work days: the Feasts of 
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the Purification, the Annunciation, and the Nativity of the Blessed 
Virgin. 


* * * * * 


RoMANIA ABOLISHES CHURCH SCHOOLS 


Article 28 of Romania’s newly drafted constitution states that 
non-Orthodox churches will no longer be permitted to open or sup- 
port general educational institutions, a provision that affects more 
than two thousand Catholic schools. 


& 


* * * * * 


SLOVENIAN CONFISCATION OF HOSPITALS 


In Slovenia, the Communists, with a few hours notice, forced two 
hundred Sisters out of twelve hospitals taken over by them. 


Reticious GarB IN NortH Dakota 


By a plurality vote of 10,889 the citizens of North Dakota at a primary 
election adopted a measure that bars nuns from teaching in their religious 
garb in public schools. The vote against the measure was approximately 
forty-eight per cent of the total and included about fifty thousand non- 
Catholic votes, one-third of the total non-Catholic vote at the election. 


The measure was placed on the ballot under North Dakota’s initiative law. 
The legislature had refused last year to enact such a bill. Moreover, the 
Supreme Court of the State had held that the wearing of religious garb by 
teachers in the public schools was not in conflict with the State constitution. 


Twenty-five Protestant ministers, the State Secretary of the Masons (Scot- 
tish Rite, Southern Jurisdiction), and one publie school superintendent led the 
campaign in support of the measure. 


The newspapers of North Dakota adopted a “ hands-off” attitude on the 
plea that they did not wish to stimulate religious dissension. 


The adoption of the measure takes seventy-five nuns out of nineteen public 


schools in rural districts in which ninety-six per cent of the students are 
Catholic. 


Bonk KRevirws 


LEGES PROCESSUALES VIGENTES apud S. Rotae Tribunal by 
Conradus Bernardini, Ady. Editio altera aucta et emendata. 
Roma, “ Officium libri Catholici”, 1947. Pp. 135. 


The author of this book is a professor of comparative processual 
law in the Pontifical Institute of Law. His experience in this office 
and his work at the Roman Rota entitle him to comment on the 
current laws under which the Roman Rota operates. 

There can be no doubt that a book of this kind can be useful in 
the study of the processual laws of The Code of Canon Law and 
in preparation of cases to be submitted to Rome. 

The author states the laws governing the operation of the Roman 
Rota in the text. Commentary on these laws is confined to foot- 
notes. This commentary is at times extensive and frequent com- 
parisons are made with the text of The Code of Canon Law. A 
study of these comparisons will indicate where divergencies exist 
between the general law of the Code and the particular law of the 
Roman Rota. 

Bernardini considers in detail the force of canon 1601 which 
directs that recourse against the decrees of the Ordinary be sent 
to the proper Roman Congregation, not to the Roman Rota. The 
author presents both sides of the question whether this canon elimi- 
nates all jurisdiction of a judge over decrees of the Ordinary so that 
judicial power is completely separated from administrative power. 
Bernardini believes that when such a decree involves the validity 
of an act of administration or concerns possible damage jurisdiction 
remains with a judge. This opinion is well supported although 
decisions of the Roman Rota can be quoted on both sides. 

Students of Canon Law who are interested in points of precedence 
and in privileges of prelates will be grateful for the excerpts from 
the Constitution Ad incrementum decoris, August.15, 1934. 

Formulae used in the Roman Rota are presented by Bernardini. 
Not every formula is included but the principal ones are printed. 
These are sufficient for study. It will be useful also to examine 
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the statutes of the school conducted by the Roman Rota for those 
who desire the title of Advocate. Other interesting items are in- 
cluded such as a list of the officials of the Roman Rota, a list of 
Advocates and a notice of increased tariffs. 

EpWARD ROELKER 


PHILOSOPHIA IURIS by Ludovicus Bender, O.P. Offictum Libri 
Catholici, Catholic Book Agency. Romae, 1947. Pp. xiii-233. 


There is a real need for a book on the Philosophy of Law. Much 
of what can be considered apposite material on this subject can 
actually be discovered in certain tracts expounded in Moral The- 
ology and in Moral Philosophy. But it is very convenient to have 
this material contained in its proper field so that it can be system- 
atically taught and studied. There is no doubt that some courses 
offered in law are deficient in the fundamental concepts of “ right”, 
“law”, “personal obligation”, etc., as these concepts should be 
understood in society, both ecclesiastical and civil. For many years 
Philosophy of Law which should underlie every system studied and 
every tract of law taught was neglected for the historical study 
of law itself. Reform in this matter is increasingly evident and 
Bender’s book will aid considerably in advancing the study of the 
Philosophy of Law at least where Christian philosophy is the basis 
of legal studies. 

Bender proposes as preliminary theses the propositions that man 
can discover the order in creatures determined by God and that of 
these creatures, rational and irrational, the irrational exist for the 
rational. On the other hand, rational creatures can be said to 
exist for themselves. This must not be understood as independence 
divorcing one from the Creator but rather that only rational crea- 
tures are subjects of rights. 

With this foundation carefully laid, the author proceeds to develop 
the notion of “right” and the essential qualities pertaining to it. 

This exposition is painstakingly done with abundant consideration 
of detail. In this matter he discusses various definitions. Bender 
is opposed to the use of the term “ moral faculty.” in the definition of 
law. He maintains that not a faculty but a relationship exists 
whenever a right is held. This is undoubtedly true but it is debata- 
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ble whether jurists and canonists actually exclude relationship when 
they expound a right as a faculty. In the opinion of the reviewer, 
it ought to be said that the term “ moral faculty ” in these feGni 
tions is used to assert the practical worth and advantage of a right 
rather than to assign a concept to its ultimate Aristotelian category. 
Bender’s criticism is valid enough but this criticism should not need- 
lessly interfere with the utility of definitions. 

Bender is generous in recognizing purely penal laws. Perhaps 
he is too generous for the example he adduces, viz., import tax, can 
be subject to various modifications to the real harm of the State. 
The author’s theory on purely penal laws is thoroughly in harmony 
with Moral Theology but the application of his theory is liable to 
abuse. 

The bibliography prefixed to the text contains only those books 
which clearly refer to the Philosophy of Law. History of and com- 
mentaries on the development of law are rigidly excluded. The 
author is to be commended for his wise and definite choice of books. 
All in all Bender’s work is urgently recommended. It is a valuable 
book and should be made available in the vernacular. 


EDWARD ROELKER 


STUDI GIURIDICI in memoria di Pietro Ciapessoni. Studia 
Ghisleriana. Pubblicazioni del Collegio Universitario Ghislieri 
di Pavia e dell’ Associazione ex alunni. Serie I. N. 1-10. Pavia, 
Tipografia del Libro, 1948. Pp. 320. 


This volume is the first of a series which will consider juridical 
and other subjects. The purpose of these publications will be to 
present the work of students and former students of the Collegio 
Ghislieri in Pavia. If the essays in the first volume of this pro- 
jected series are a criterion, the series itself will be entirely welcome 
to students of law and of any of its allied subjects. Recommenda- 
tion can be made to all law libraries to subscribe for this series. 
Congratulations are due to the authorities of the Collegio Ghisliert 
for their excellent selection of articles and for their courage in 
attempting a work of this calibre during these troublesome times. 

Ten articles comprise the contents of this volume. All of them 
are interesting and well-constructed. Attention, however, should 
be called especially to three articles. One of these considers penal 
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law. This is an article written by Emilio Ondei and deals with the 
possible reform of penal statutes in their relation to scientific dis- 
coveries. There is some criticism of rigid statutes operating inde- 
pendently of scientific research. The second article to be especially 
commended is written by Guilio Tamagnini. This article considers 
diplomatic protection extended to corporations in foreign lands. 
This article is of particular value to students of international law 
in the United States. Several cases discussed concern the interests 
of United States citizens. A third article, ‘‘ Soluzione del conflitto 
di leggi e regolamento confacente del repporto internazionale ” is an 
admirable study of the problem involved. It was contributed by 
Rodolfo De Nova, Director of the Istituto Giuridico of the Uni- 
versity. 

Selection of these three articles is dictated by the exigencies of 
space. While the articles are in different fields of law, serious stu- 
dents will profit by reading all the articles in this volume. It is the 
hope of the reviewer that this series can continue uninterrupted. 


EpwaArD ROELKER 


CONCORDATORUM PII XI. P. M. CONCORDANTIAE by 
Marius Nasalli-Rocca de Corneliano. Romae: Scuola Tipografica 
Missionaria Domenicana, 1940. Pp. viii, 304. 


This is not a new book, but on account of the war-time interrup- 
tion of communications with Italy it has only now become available 
to the American reader. It consists of synoptic tables whose col- 
umns are chronologically arranged and present, with word by word 
comparison, the texts of the concordats concluded under the pontifi- 
cate of Pius XI. The tables are divided in twenty-nine chapters 
according to the various topics treated in the concordats themselves. 
The topical order on the whole follows the system devised by Peru- 
gini in his Concordata vigentia (Rome, 1934). 

The publication is useful at least for every school of Canon Law. 
The tabulation presents the advantage of affording a conspectus of 
the several stipulations and of facilitating a comparative study of 
the concordats entered into during so important a period as that 
between the two World Wars. 

One may object that the book possesses no interest for American 
ecclesiastical circles, in view of the different conditions over here. 
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To this it is proper to reply that the interest of the book stems from 
its contents, which are concerned with subject matters of universal 
significance, such as the freedom of the Catholic Church, education, 
marriage, the use of the mother tongue in worship and religious 
instruction—to name only a few. 

For the student, moreover, it is of great interest to notice the 
care applied by the Holy See in the selection, and at times in the 
improvement of proper formulation. This improvement is certainly 
due, at least in part, to the experience that came from the practical 
application of the first concordats. 

The volume is limited to the pontificate of Pius XI, but in an 
appendix it adds the text of the latest concordat concluded in 1940— 
the only one of the present pontificate—between the Holy See and 
Portugal. 

All texts are given in the original language of the respective docu- 
ments. Where a concordat has been drafted in bilingual form—as 
e.g. the concordats with the several German states—the editor has 
chosen the Italian text. 

Sometimes it proves difficult to determine the topical distribution 
in the synopsis of an article if the latter deals with various subject 
matters. The editor, however, on the whole has solved this problem 
and arrived at a lucid and comprehensive presentation. In the 
introduction, reference to the precise date of each document (only 
the years are given) and to its place of official publication in the 
Acta Apostolicae Sedis would have been desirable. Apart from this 
minor omission, the careful work of the editor deserves praise and 
commendation. 


Chronirle 


GENERAL 


His Eminence, Clemente Cardinal Micara, has succeeded the late Cardinal 

Gennaro Granito Pignatelli di Belmonte as Cardinal Protector of the Capuchins. 
x * * * * ‘ 

His Eminence, Francis Cardinal Spellman, preached at the Solemn Pontifical 

Mass opening the ceremonies of the centenary celebration of the Melbourne 


Archdiocese. 
* * * * * 


Most Rev. Joseph F. Rummel, D.D., Archbishop of New Orleans, celebrated 
the Pontifical Mass which commemorated the centenary of the arrival of the 
Marianite Sisters in New Orleans. Most Rev. Jules B. Jeanmard, D.D., Bishop 
of Lafayette, preached the sermon. 

* * * x * 

On June 4, Most Rev. John F. Noll, D.D., Bishop of Fort Wayne, celebrated 

a Pontifical Mass in observance of the golden jubilee of his ordination. 
* * * * * 

The 59th annual meeting of the Alumni of the North American College 
was held in Washington, D. C. A committee was appointed at the meeting 
to promote the raising of the approximately $350,000 necessary for the building 
of the chapel on the site of the new seminary. 

, * * * * * 

March 31-April 2, the 45th annual meeting of the National Catholic Edu- 
cational Association was held in San Francisco. 

* * * x * 

June 7-10, the 33rd annual convention of the Catholic Hospital Association 
was held in Cleveland and projected the formulation of a Code of Medical 
Moral Practice for Catholic Hospitals. 

* * * * * 

May 10-13, the convention of the Catholic Chaplains’ Association was held 
in New York. 

* * * * * 

May 20, 21, the 38th annual convention of the Catholic Press Association 
was held in Cleveland. 

* * * * * 

June 21-24, the 29th annual Franciscan Educational Conference was held at 
St. Joseph’s Seminary, Westmont, Illinois. 
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June 25-27, the 15th annual meeting of the National Catholic Evidence Con- 
ference was held in Indianapolis. 
* * * * * 


May 6-9, the convention of the National Council of Catholic Nurses was 
held in Boston. 


* * * * * 


April 29-May 1, the 6th annual convention of the Serra Club was held in 
St. Louis. 


* x * * * 

April 22-25, the 5th annual Congress of the National Federation of Catholic 
College Students was held in Philadelphia. 

* * * * * 

The International Permanent Committee of editors of Catholic journals met . 
in Luxembourg, attended by editors from Belgium, Holland, Luxembourg, 
France, Switzerland, Italy, Austria, Germany, and Great Britain. It was ad- 
dressed by Most Rev. Fernando Cento, Apostolic Nuncio to Belgium and 
Internuncio to Luxembourg. 

* * * * * 

June 1-3, ceremonies were held in Wheeling in commemoration of the cente- 

nary of Mt. de Chantal Visitation Academy for Girls. 
ok * * * 

On May 17, Pontifical Requiem Mass was celebrated in St. John the Baptist 
Cathedral, Munhall, Pa., for Most Rev. Basil Takach, D.D., Bishop of the 
Pittsburgh Greek Rite Diocese, who died at the age of 69. 

x * * * * 
On May 14, Rt. Rev. Msgr. Edward J. Flanagan died. 
* * * * * 

Rt. Rev. Msgr. Edward L. Buckey, P.A., long pastor of St. Matthew’s, 
Washington, D. C., died at the age of 86. 

* * * * * 

Most Rev. James Omer Plante, 81, is dead; he was Titular Bishop of Dobero 
and Auxiliary to the last three Bishops of Quebec. 

* * * * * 

80,000 persons attended the funeral of Most Rev. Valentin Zubizarreta y 

Unamunsaga, Archbishop of Santiago, Cuba, who died at the age of 85. 
* * * * * 


DIGNITIES 


Dr. Edward Adelbert Doisy, of St. Louis, Missouri, and Dr. Herbert Sidney 
Langfield, of Princeton, New Jersey, have been named members of the Pon- 
tifical Academy of Sciences. 

* * * * * 
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On May 13, Most Rev. Edward C. Daly, OP., D.D., was consecrated Bishop 
of Des Moines in St. Ambrose’s Cathedral by the Most Rev. Apostolic Dele- 
gate. The co-consecrators were Most Rev. Henry P. Rohlman, D.D., Arch- 
bishop of Dubuque, and Most Rev. Leo Binz, D.D., Coadjutor of Winona. 
The sermon was preached by Most Rev. John J. Wright, D.D., Auxiliary of 
Boston. 

* * * * * 


On May 13, Most Rev. Louis J. Reicher, D.D., was installed as Bishop of 
Austin by Most Rev. Robert E. Lucey, D.D., Archbishop of San Antonio. 
The Pontifical Mass was celebrated by Most Rev. Christopher E. Byrne, D.D., 
Bishop of Galveston. The sermon was preached by Most Rev. Mariano 8. 
Garriga, D.D., Coadjutor of Corpus Christi. 


* * * * * 


On April 21, Most Rev. Thomas A. Connolly, D.D., J.C.D., was installed 
as Coadjutor with the right of succession in St. James Cathedral, Spokane, 
Washington. 

* * * * * 


On May 18, Most Rev. John F. Dearden, D.D., was consecrated Titular 
Bishop of Sarepta and Coadjutor with the right of succession to the Bishop 
of Pittsburgh. The Most Rev. Apostolic Delegate was the minister of conse- 
cration; the co-consecrators were Most Rev. Edward F. Hoban, D.D., Bishop 
of Cleveland, and Most Rev. Floyd L. Begin, D.D., J.C.D., Auxiliary to the 
Bishop of Cleveland. The sermon was preached by Most Rev. Michael J. 
Ready, D.D., Bishop of Columbus. On June 21, Most Rey. John F. Dearden, 
D.D., celebrated a Pontifical Mass in St. Paul’s Cathedral, Pittsburgh, in 
observance of the joint ceremony of his reception and of the golden jubilee 
of the ordination of Most Rev. Hugh C. Boyle, D.D., Bishop of Pittsburgh. 


* * * * * 


On May 26, Most Rev. Leo Fabian Fahey, D.D., was consecrated in the 
Church of Our Lady of the Gulf, Bay St. Louis, Mississippi, as Titular Bishop 
of Ipsus and Coadjutor with the right of succession of Most Rev. Joseph F. 
McGrath, D.D., Bishop of Baker City, Oregon. The minister of consecration 
was Most Rev. Richard O. Gerow, D.D., Bishop of Natchez; the co-consecra- 
tors were Most Rev. Leo Binz, D.D., Coadjutor of Winona, and Most Rev. 
L. Abel Caillouet, D.D., Auxiliary of New Orleans. 


* * * * * 


On May 20, Most Rev. Leo J. Steck, D.D., was consecrated Titular Bishop 
of Ilium and Auxiliary to Most Rev. Duane G. Hunt, D.D., Bishop of Salt 
Lake City. The minister of consecration was Most Rev. Joseph E. Ritter, 
D.D., Archbishop of St. Louis; the co-consecrators were Most Rev. Mark K. 
Carroll, D.D., Bishop of ‘Wichita, and Most Rev. John P. Cody, D.D, 
Auxiliary of St. Louis. The sermon was preached by Most Rev. Duane G. 
Hunt, D.D. 


* * * * * 
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On April 5, Most Rev. Franci8 D. Gleeson, S.J., D.D., newly designated 
Vicar Apostolic of Alaska, was consecrated by Most Rev. Edward D. Howard, 
D.D., Archbishop of Portland; the co-consecrators were Most Rey. Charles D. 
White, D.D., Bishop of Spokane, and Most Rev. Martin M. Johnson, IDB), 
of Nelson, B. C. 


* * * x * 

On May 19, Most Rev. Clement Geiger, C.PP.S., D.D., was consecrated in 
St. Monica’s Cathedral, Cincinnati, by Most Rev. J oseph M. Marling, C.PPS., 
D.D., Auxiliary of Kansas City; the co-consecrators were Most Rev. Henry J. 
Grimmelsman, D.D., Bishop of Evansville, and Most Rev. John K. Mussio, 


D.D., Bishop of Steubenville. The sermon was preached by Most Rev. Edwin 
V. O'Hara, D.D., Bishop of Kansas City. 


* * * * * 


On July 14, Most Rev. Russell J. McVinney, D.D., will be consecrated 
Bishop of Providence in the Cathedral of SS. Peter and Paul by the Most 
Rev. Apostolic Delegate; the co-consecrators will be Most Rev. Henry J. 
O’Brien, D.D., Bishop of Hartford, and Most Rev. James L. Connolly, D.D., 
Coadjutor of Fall River. The sermon will be preached by Most Rev. Richard 
J. Cushing, D.D., Archbishop of Boston. 


* * * * * 


Most Rev. James T. O’Dowd, D.D., has been named Titular Bishop of Cea 
and Auxiliary to the Archbishop of San Francisco. 


* * * * * 


On June 6, Most Rev. Richard J. Cushing, D.D., Archbishop of Boston, 
accepted the honorary degree LL.D. at the 103rd Commencement of the Uni- 
versity of Notre Dame. 


* * * Puke 
On June 12, Most Rev. Richard J. Cushing, D.D., Archbishop of Boston, 
accepted the honorary degree LL.D. from Marquette University. 
* * ee ee 
Most Rev. Joseph E. Ritter, D.D., Archbishop of St. Louis, was among 


eleven persons and institutions cited for the first John Russwurm citation 
awards made by the Negro Newspaper Publishers’ Association. 


* * * * %* 


Most Rev. John M. McNamara, D.D., Vicar General of the Archdiocese of 
Washington, has been named Assistant at the Pontifical Throne. 


*  * my a 
On June 6, Most Rev. Matthew F. Brady, D.D., Bishop of Manchester, 
accepted an honorary degree at the 70th Commencement of Duquesne Uni- 
versity, as did Secretary of the Navy, John L. Sullivan. 
a ne ee ee 
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On May 26, Most Rev. Edwin V. O’Hafa, D.D., Bishop of Kansas City, 
accepted an honorary degree from St. Francis Xavier University, Antigonish, 
Nova Scotia. 

* * * * * 

On the Feast of the Patronage of St. Joseph, at Edmonton, Most Rev. 
Michael Cornelius O’Neill, D.D., was consecrated Bishop of Regina; and at 
Joliette, Most Rev. Edouard Jette, D.D., was consecrated Titular Bishop of 
Tabes and Auxiliary to Most Rev. J. A. Papineau, D.D., Bishop of Joliette. 


* * * * Oo” 


The Holy See has confirmed, for a second period of five years, the election 
of Rt. Rev. Msgr. Patrick J. McCormick, Ph.D., as Rectdr of The Catholic 
University of America. 

¥*)) x * * 


Most Rev. Bede Hess, O.F.M. Conv., has been reelected Minister General 
of the Friars Minor Conventual. 


* * * x » 


The following have been named Protonotaries Apostolic: Rt. Rev. Msgr. 
T. F. Galligan, of the Diocese of Davenport; Rt. Rev. Msgrs. James M. 
McDonough, Charles A. Martin, Maurice F. Griffin, Joseph A. Schmit and 
Ferdinand A. Schreiber, of the Diocese of Cleveland. 


* * * * * 


The following have been named Domestic Prelates: Rt. Rev. Msgrs. Joseph 
M. McShea, of the Archdiocese of Philadelphia; Col. Joseph R. Koch, Chief 
of Chaplains of the Philippines Ryukyus Command; Richard P. Walsh, of 
the Diocese of Cleveland; John J. Vaughan, Dennis J. Kane, Joseph Mili- 
auskas, John S. Sobota, George T. Schmidt, Vincent P. Burke, William K. 
Dolan, Wenceslaus A. Losieniecki, of the Diocese of Scranton; Robert W. 
Bogg, Edmund F. Falicki, Charles F. Bolte, Salvatore Cianci, Daniel J. Hyland, 
Joseph A. Koss, and Joseph R. Lupkus, of the Diocese of Grand Rapids. 

* * * Pe * 


The following have been named Papal Chamberlains: Very Rev. Msgrs. 
Paul F. Tanner, Assistant General Secretary of the National Catholic Welfare 
Conference; Kenneth Saunders, of the Diocese of Cleveland; Joseph A. 
Madden and Salvatore J. Florey, of the Diocese of Scranton; and Anthony 
P. Arszulowicz, Arthur F, Bukowski, William J. Murphy, and Joseph E. Shaw, 
of the Diocese of Grand Rapids. 

* * * * * 

Rev. William G. Ryan has been named President of Seton Hill College, 
Greensburg, Pa. 

* * * “ “ 

Brother Athanase Emile, Superior General of the Christian Brothers, re- 
ceived the honorary degree LL.D. from Manhattan College and LaSalle 
College. He came to the United States to participate in the celebration of 
the centenary of the arrival of the Christian Brothers in the United States. 

* * * * * 
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The 1948 Leo XIII Award of the Sheil School of Social Studies for his 
_ outstanding contribution to social education was made to Jacques Maritain. 
* * * * * 

Representative John W. McCormack, of Massachusetts, was awarded the 
Cross of the Knights of Malta. 

oe a a a 
Virgil Burgess of Champaign, Illinois, was made a Knight of St. Sylvester. 
* * * * * 

The following were made Knights of St. Gregory: John J. Dempsey, Michael 
J. Gibbons, Irwin A. Penker, Louis O. Richter, Dr. Elmer A. Schlueter, and 
Paul Spaeth, of the Archdiocese of Cincinnati; and Henry S. Johnston, Charles 
O’Hara, and Sylvester J. Wabiszewski, of the Archdiocese of Milwaukee. 

x * * * * 

Secretary of the Army Kenneth Royall received an honorary degree LL.D. 
from Xavier University, Cincinnati. 

* * * * * 

The American Irish Historical Society awarded its annual gold medal to 
Joseph Scott, National President of the American League for an Undivided 
Treland. 

* * * * * 

Richard Pattee, Director of the National Catholic Welfare Conference 
International Bureau, was awarded the 1948 Christian Culture Medal by 
Assumption College, Windsor, Ontario. 

* * * * * 

The Committee on State Administration of the Massachusetts Legislature 
approved unanimously a resolution providing for the erection on the State- 
house grounds of a memorial to the late Senator David I. Walsh. 

* * * * * 

Patrick Murphy, Mayor of Ballymena, the only Catholic mayor in Northern 

Treland, has been made a Knight Commander of the Order of St. Gregory. 
* * * * * 


THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 


‘I. Date: April 29, 1948. 

Author: Prof, Eberhard F. Bruck, J.U.D., formerly Professor of Roman and 
Civil Law at the Universities of Geneva (Switzerland), Breslau, Frankfort-on- 
the-Main, and Bonn; formerly Dean of the Law Schools of Breslau and Frank- 
fort; now Research Associate at Law at Harvard. 

Title: “The Growth of Foundations in Roman Law and Civilization”. 

Abstract: Despite the Hellenization of Roman culture, Roman foundations 
originated about four hundred years later than those of Greece, arising from 
religious and social conditions of the Principate. The legal mechanism for 
their operation evolved through the law-creating elements of fides and fiducia. 
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Some of them were related to municipia and collegia, but in many instances 
artificial organizations were established to secure their perpetuity, which fol- 
lowed the pattern of the Hellenistic Law with an influence that was felt down 
to the Byzantine era. 


II. Date: May 24, 1948. 

Author: Gordon Ireland, J.S8.D., Magister, Visiting Professor of Law, School 
of Law, The Catholic University of America. 

Title: “ Double Jeopardy and Conspiracy in the Federal Courts”. 

Author: Arthur L. Goodhart, K.C., D.C.L., LL.D., Professor of Jurispru- 
dence, University College, Oxford, England. 

Title: “The British Political System Today ”. 

This meeting was held in conjunction with the presentation of the following 
Law School Awards: the Trust, Aviation, and Radio Law Prizes. Presentation 
of these Awards was made by Robert H. Jackson, LL.B., LL.D., Associate 
Justice, Supreme Court of the United States. 


.s 


* * * * * 
THE CANON LAW SOCIETY OF AMERICA 


A regional meeting of The Canon Law Society of America was held in New 
York City on May 25, 1948, at which a paper was read by Rev. Andrew F. 
Quinn, J.C.D., Assistant Chancellor of the Archdiocese of New York on the 
topic, “ The Liceity of Assistance at the Marriage of Persons Who Intend to 
Practise Contraception ”. 


